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Introduction

I teimeber well the drone of the planes and the banister trembling as
Iivied 10 clutch it My mother says | was shaking all over and that my
teeth were rattling. When [ shut my eyes, | feel as if I'm there, spread-
g the upper half of my body on the banister, arms wide open, and
wliling down. The sliding never ends —a continuous snapshot with
nthing hefore or after it. This is the only image ] have of that day,
mivet up with the rising-falling shriek of the siren, with strong
pandding at the door and shouts of “Get up, get up” directed, [ thin k,
a1y sister, who was sleeping through the whole thing. All the rest
comnes [rom stories. June 1967, 1 was five. The house we lived in on
Weizmann Street in Netanya had no bomb shelter, and we ran to the
next building. Two or three bombs fell on Netanya that day.

For years, this war was referred to with pride. My mother said |
disln't ery at any peint, and I knew this made me a part of the war's
anvess. [n time, T understood that this illustrious war, whose victory
alluins my father sold at his small, crowded shop, was none other than
avonuest of people's lives, their ongoing dispossession of many things
they had and many other things they would never have. The fact that |
Laileel 1o understand this sooner, as it was actually taking place, has
launled me since.

| was twelve when | fainted for the first time, In Tul Karm, in the West
Iank. My parents used to drive there every Saturday. My father would
baiy Uhm Kulthum cassettes at half price. [ think that more than any-
thing else, though, he loved going there so he could eat baklava. [t was
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THE CIVIL CONTRACT OF PROTOGRAPHY

the single foodstuff that disclosed his birth in an Arab country. When |
came to my senses alter fainting, | immediately was handed a slice of
leman and a glass of water. Someone on the street had taken over the
situation and had rushed to provide me with a drink. | have no idea
who. My mother was anxious to leave and said we wouldn't go “there”
anymore. “The smells affect the child,” she told my father. In hind-
sight, it turned out that I had fainted because | was mensiruating, and
my blood pressure had dropped. I have since fainted several times in
Jewish towns. [ knew my maother's decision not to go back “there” was
not as well founded as it seemed, but | didn"t know why. 5o 1 said
nothing.

My mother wouldn't allow me to go to the beach on Fridays. That's the
day the Arabs go. “They go in with their clothes on,” she muttered.
Ever since, I've carried around in my head an image of Arabs half-sub-
merged in the middle of the sea, struggling to get up, with the weight
of their wet clothes pulling them down. While [ remember this image
as if it were a photograph | actually saw, I know it was planted in my
brain, courtesy of my mother's tongue as she tried to embody her
warnings. When [ was a bit older, in high school, and [ went to the
“territories” with Peace Now to demonstrate against the occupation, |
saw only Jewish [sraelis with crisp white shirts, equipped with a vision
of how to wipe out the occupation. Even then, toward the end of
the 1970s, the image from the sea remained the only image I had of
Palestinians.

It took many years before this phantom picture was replaced by real
photographs with Palestinian faces looking out at me. A girl with sol-
diers pulling her hair as they try to arrest her, a young boy tied up
and lying on the ground with a group of soldiers and a rifle aimed at
him, an elderly couple on the ruins of what was previously their home,
shuttered store fronts with armed soldiers out in front, cr an elegant
woeman of my age, standing tall, her arms hanging at her sides, on a
background of magical wallpaper printed with a vista of lakes and palm
trees. That was during the first intifada. At the time, | had just returned
from a seven-year stay in France, and | avidly read the Hebrew daily
Hadeshot, where Palestinians’ portraits and their names and stories
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were printed for the fivst time in Hebrew daily newspapers: black-and-

Bkt phistegraphs in sharp contrast, the Palestinians in most of them

NITEIR ST very close up, often in close ph}'sical |]ruximity to Isracli
solilives, Tvery such photegraph testified to the fact that the occupa-
tics should be ended and a Palestinian state established.

Avonnel the same time, | began writing about art. But I was dl‘:l.\"-'l:l to
phtagraphy. There was very little writing on photography at the time
within the discourse of art, and | was looking for a way to put photo-
praphs into words. 1 didn’t know how to break the :I-'ilenu:c about it. [
snppersee the difficulty stemmed, for the most part, Efcf'“ the Far:.t that
phistugraphy wasn't considered an art form, that writing about it xn
(e risk of the directness necessitated by the writer's duty 1o Took, first
al'all, al what is photographed, and only then to deal with issues of an
aitistic nrder, But the photographed persons went on looking out af
the photographs and demanding something else, even when t.im gaze
turnes] them into a sign to be drawn on in speaking out against the
enpalbion, .
Artistic discourse turned out to be an ebstacle to sceing what was
i the photograph, but it was not the only one. Postmadern theorists
~siedy ax Roland Barthes, Jean Baudrillard, and Susan Sountag — who
lume witness to a glut of images were the first to fall prey to ar kind of
"mape fatigue”; they simply stopped looking. The world Fnllcjd up
with images of horrors, and they loudly proclaimed that viewers” eyes
Ll yrown unseeing, proceeding to unburden themselves of the re-
spnsibility to hold onto the elementary gesture of looking at what is
presenidedd 10 one's gaze, _
At the beginning of the 1990s, I began curating photography E‘K%’:I-
lutions. But T knew that my interest in photography didn’t end with
patagraphs taken by artists or professional photographers. in phutf:g-
taphy — and this is evident in every single photo — there is something
it extends beyond the photographer’s action, and no photographer,
cven the most gifted, can claim ownership of what appears in the pi.m*
jugeaph. Lvery photograph of others bears the traces of the meeting
lutween the photagraphed persons and the photographer, msu:htfr of
whtn can, on their own, determine how this meeting will be inscribed
wt e resulting image. The photograph exceeds any presumption of
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THE CIVIL CONTHACT OF PHOTOCHAPRPHY

ownership or monopoly and any attempt at being exhaustive. Even
when it seems possible to name correctly in the form of 2 statement
what it shows—“This is X" — it will always turn out that something
else can be read in it, some other event can be reconstructed from it,
some other player’s presence can be discerned through it, construct-
ing the social relations that allowed its production.

My main interest was in photographs from the Occupied Territo-
ries, and the more [ locked at them, the more [ felt that they showed
more than evidence of what was being done to the Palestinians.
Over time, it became progressively clearer to me that not only is it
impossible to reduce photography to its role as a producer of pic-
tures, but that, in addition, its broad dissemination over the second
halfl of the nineteenth century has created a space of political rela-
tions that are not mediated exclusively by the ruling power of the
state and are not completely subject to the national logic that still
overshadows the political arena. This civil political space, which I
invent theoretically in the present book, is one that the people using
photography — photographers, spectators, and photographed people
—imagine every day._

By that time, at about thirty, [ felt a strong desire 1o go back to the
building on Weizmann Street. My photo album from that period of
childhood was very slim. 1 had a feeling that simply going back there
would nudge many things toward deciphering themselves. It was
evening when [ got there. Just entering the dark entrance hall felt
oppressive. At the other end of it there was a large opening leading
to the yard adjacent to the neighbors’ yard that we ran to in order to
reach the bomb shelter. If, in the course of my childhood at this ad-
dress, 1 had entrusted anything there, I wasn't able to get it back on
this visit. | don't know what I thought I would find there, but for days
afterward, the picture of that stairwell stayed with me. Every time it
E-egan eluding me, | grasped at its edges as if it were a photograph, try-
ing to keep it with me a moment longer. It dawned on me at the time
that | could remember all the staivwells of all the buildings I'd lived
in—eight in all. | have a fairly orderly archive in my mind. “It's the
entrance hall that's the most dangerous”; “Den’t open the door for
strangers”; “Take a good look and make sure that no one comes into
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the entrance hall behind you” In the course of adolescence, these

warnings were joined by a long series of prohibitions concerning me
as o girl, as 2 woman. An entive world of moving [reely through space
anl its related adventures had been gradually placed beyond my reach,
hecause these had always involved walking at night, entrance halls, and
prublic parks. |

Fach one of us carries with her an album of these planted pictures,
In some cases, the violence needed for their insertion into the album is
cvildent —as happens when the image is engraved through trauma. In
other cases, the pictures have been planted while the “owner” of the
allium remains totally unaware of the violence involved, until the day
<he is able to see that this or that image that she had taken to be her
own was in fact nothing of the kind. What distinguishes such picturcs
frum regular photographs is the mode of their transmission. 'I.'h{:]-f are
plattted in the body, the consciousness, the memory, and ﬂ‘I_'E:ITL adop-
lion is instantaneous, ruling out any opportunity for negotiations as
regards what they show or their genealogy, their ownership or I:-clﬂ_ng-
ing. They lack the objective dimension possessed by an image im-
printed in a photograph by virtue of its being, always, ol nccessity, the
procluct of an encounter — even if a violent one — betweena photogra-
pher, a phetographed subject, and a camera, an encounter whose
involuntary traces in the photograph transform the latter into a docu-
mentd that is not the creation of an individual and can never belong to
any one person or narrative exclusively. The photograph is out there,
an vhject in the world, and anyone, always (at least in principle), can
pull at one of its threads and trace it in such a way as to reopen the
image and renegotiate what it shows, possibly even completely over-
turning what was seen in it before. That evening at Weizmann Slrm:t.
nale me understand the role of planted pictures in the restriction ol
my living space as a citizen and a woman, and the potential of photog-
vaphy for dissolving their power.

Ilistography has served me in ridding myself of these phantom pic-
tures, or at least in reattributing them to their creators and detaching
them from myself. Photographs, unlike phantom pictures, have no
single, individual author, in principle, they allow civie negotiations
about the subject they designate and about their sense. Advertising

13



THE SI1¥iL CONTRACT OF PHOTOGERAPHY

photography has come into the world with the wrong users’ manual,
photos tend to be confused with planted pictures and become phan-
tom images. The existing common manual reduces photography to
the photograph and to the gaze concentrated on it in an attempt to
identily the subject. It takes part in the stabilization of what is seen, in
making it distinct, accessible, readily available, easy to capture, and
open to ownership and exchange. The wrong users’ manual hinders
the spectator’s understanding that the photograph — every photograph
— belongs to no one, that she can become not only its addressee but
also its addresser, one who can produce a meaning for it and dissemi-
nate this meaning further,

Photography is much more than what is printed on photographic
paper. The photograph bears the seal of the photographic event, and
reconstructing this event requires more than just identifying what is
shown in the photograph. One needs to stop looking at the photo-
graph and instead start watching it. The verb “to watch” is usually
used for regarding phenomena or moving pictures. It entails dimen-
sions of time and movement that need to be reinscribed in the inter-
pretation of the still photographic image. When and where the subject
of the photograph is a person who has suffered some form of injury,
a viewing of the photograph that reconstructs the photographic situ-
ation and allows z reading of the injury inflicted on others becomes a
civic skill, not an exercise in aesthetic appreciation. This skill is acti-
vated the moment one grasps that citizenship is not merely a status,
a good, or a piece of private property possessed by the citizen,' but
rather a tool of a struggle or an obligation to others to struggle against
injuries inflicted on those others, citizen and noncitizen alike — others
who are governed along with the spectator.? The civil spectator has a
duty to employ that skill the day she encounters photographs of those
injuries — to employ it in order to negotiate the manner in which she

and the photographed are ruled.

Events about which I wrote in that period, such as the gang rape in
Kibbutz Shomrat or Carmela Boukhbout’s killing of her violent hus-
band, revealed to me the shape of women’s narrowed living space,
along with the fact that what has befallen them is a symptom of
an impaired civic status that is characteristic of women in general.

14
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- The question of citizenship thus gradually became the prism through

which | began observing things. At first, my writing progressed in sev-
vial parallel channels: writing about photography, mainly photographs
ol Ialestinians and the continuing injury caused them by the occupa-
I, writing about women, mainly focusing on the violence directed
gprainst them and their abandonment, and writing about impaired
vitizemship as it concerned both Palestinians and women. [t was the
coneept of citizenship that made it possible for me to conduct an

‘extended discussion of se&mingl}r distinct cases — the assassination of

a primne minister, the killing of a husband by a wife whom he had
abused and beaten for years, and the liquidation of a Palestinian indi-
vitlual icentified as the planner of terrorist attacks. Unavoidably, this
iseussion led, in turn, to a reformulation of the concept of citizenship
Hwelf, When these incidents are discussed from the standpoint of citi-
¢enship, it is impossible to retain the label “domestic” with reference
hs {he killing of a husband by his abused wife, just‘ﬁs the murder of a
alestinian can no longer be viewed as a “liquidation.” The common
lramewaork of discussion proposed by this bock for analyzing the sus-
veptibility to disaster of distinet populations such as Palestinians or
wonien thus resists some of the presuppositions of existing discourses
un vitizanship,
lW-vause Palestinians are considered stateless persons, they are
abseni{wd) from the discourse on citizenship; because women are con-
sidvred [ull citizens, their susceptibility to a particular type of disaster
does not tend to generate an examination of their civic stats. Cir-
cuniseribing the discussion of Palestinians in advance through the
suandlalous category of “stateless persons” amounts to accepting a
narrow reading of citizenship as a “natural” privilege possessed by
Ll miembers of a certain class that administers the distribution of the
poond known as citizenship as if it were its own private property.
Iixclusling the discussion of women's abandonment from the discourse
ol vitizenship through the argument that it represents a factional issue
wverly narrowing the relevant “general” political perspective amounts
i aveepting the incidence of rape as a natural disaster or an ahistorical
vonnlliel between the sexes, rather than an alterable consequence of
inpaived vitizenship,
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In spite of my right-wing upbringing, I became convinced early on
that injustice was being done te another people and that the solution
lay in the establishment of a Palestinian state. This was what [ believed
for many years. When [ started scrutinizing photographs in a serious,
systematic way, | understood that terms such as “occupation,” or
“Green Line” or “Palestinian state” that I had been in the habit of
using are part of the discursive structures of the regime and support
it, even if one formulated her position toward them in just the E-ppc--
site way than the one intended by the regime. These terms threaten to
circumscribe one’s field of vision and, perhaps worse, the boundaries
of one’s imagination, as well. They threaten to seal the photographs
within a protective shield that will turn the photographed people into
evidence that something “was there”” However, in contradiction to the
famous statement by Roland Barthes, which sought to capture the
essence of photography as testimony to the fact that this something
“was there,” when these photographs are watched, not locked at,
when they are read both out of and into the space of the political rela-
tions instated by photography, they seem — conve rsely — to testify to
the fact that the photographed people were there. When the assump-
tion is that not only were the photegraphed people there, but that, in
addition, they are still present there at the time I'm watching them,
my viewing of these photographs is less susceptible to becoming
immeoral. Addressing these photographs is a limited, partial, some-
times imagined attempt to respond to the photographed figure, an
attempt to reconstruct the part it played, which is sometimes dif-
ficult to discern at first glance, and to realize, even if fleetingly, a
space of political relations between those who are governed, a space
in which the demand not to be ruled in this way becomes the basis
for every civil negotiation,
| began working on this book at the beginning of the second inti-
fada. In hindsight, I can say that observing the unbearable sights pre-
sented in photographs from the Occupied Territories, encountering
them in the national context within which they were presented and
enduring the difficulty of facing them day after day, formed the main
motives for writing this book. The Civil Contract of Photography is
an attempt to anchor spectatorship in civic duty toward the photo-
graphed persons who haven't stopped being “there,” toward dispos-
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sessetl citizens whe, in turn, enable the rethinking of the concept and
pracvtice of citizenship.

| employ the term “contract” in order to shed terms such as

“empathy,” “shame,” “pity,” or "compassion” as organizers of this
paze. In the political sphere that is reconstructed through the civil
contract, photographed persons are participant citizens, just
same as 1 am. Within this space, the point of departure for our
mutual relations cannét be € TETCY. 1T €a t
lor the rehabilitation of their citizenship in the political sphere
within which we are all ruled, that is, in the state of Isracl. When
the photographed persons address me, claiming their citizenship in
photography, they cease to appear as stateless or as enemies, the
manners in which the sovereign regime strives to construct them.
‘They call on me to recognize and restore their citizenship through my
viewing. At issue in this book is more than my insistence on using the
Lerm “citizenship” in analyzing the act of photography or in under-
standing the ways in which some populations are more exposed to cat-
astrophe than others. At issue is an effort to disclose the inextricable
relationship between the populations facing pending catastrophe and
the citizens with whom they are governed, doing so by means of an
examination of the civic space of the gaze, speech, and action that is
shared by these governed pepulaticns.

The book seeks to arouse two dormant dimensions of thinking
about citizenship and to recast them as points of departure for a new
discussion of this concept. The first of these dimensions consists in the
[act that citizens are, first and foremost, governed. The nation-state
vreates a bond of identification between citizens and the state through
A variety of ideological mechanisms, causing this fact to be forgotten.
'This, then, allows the state to divide the governed — partitioning off
noncitizens from citizens — and to mobilize the privileged citizens
against other groups of ruled subjects. An emphasis on the dimension of
hwing governed allows a rethinking of the political sphere as a space of
relations between the governed, whose political duty is first and fore-
most a dut].r toward one ancther, rather than toward the rulin g power.

Iivery day, as | leaf through the paper, looking out at me from its various
pages are faces of Palestinians exposed to the rule of Israeli occupation.
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Why are these men, women, children, and families looking at me?
Why have they agreed to be photographed so as to look at me? At
whom, precisely, did they seek to look — was it truly at me? And why?
Does their use of Ebg;gg;aplw express a civic skill that they possess?

What am | supposed to do with their look? What is the foundation of
the gaze [ might turn back to toward them? Is it my gaze alone, or is
their demand directed toward the civil position [ occupy? What hap-
pens to my citizenship in its encounter with this look? What happens
to it in this encounter with their catastrophe, knowing that they are
more vulnerable than I to catastrophe?

The question "Why are they looking at me?” has enabled me to
rethink the civic space of the gaze and our interrelations within it.
Both the photographer’s vantage point and the process of watching
photographs have emerged as only one component within a whole,
very complex fabric of relations. Within its weave, the photographed
subjects’ act of addressing the spectator bears decisive weight. For
example, take the merchant from Hebron, one of many, many people
from Hebron who staged protest strikes against the occupation in
1982 (figure L.1). On encountering the photographer, Anat Salaguu
the merchant faced the camera and demonstrated dl]’LLEI}", for all to
witness, evidence of the damage caused to him, the lock of his store
forced open and destroyed by Isracli paratroopers sent in to break the
strike. The photographed subjects of numerous photographs partici-
pate actively mT Tnmg*apmc act and view both this act and the
framcwork that offers an alternative —
=To the institutional structures that have a
doned and injured them, that continue to shirk 1m?nn3|b111tym
these subjects and refuse to compensate them for damages. The con-
sent of most photographed subjects to have their picture taken, or
indeed their own initiation of a photographic act, even when suffering
in extremely difficult circumstances, presumes the existence of a civil
space in which photographers, photographed subjects, and spectators
share a recognition that what they are witnessing is

Vis-2-vis such photographed persons it becames patently insuffi-
cient to account for photography through a focus on photographers
or spectators, as occurs in any discussion suited to the title Rcﬂﬂrding
the Pain of Others with which Susan Sontag christened her last book.

Frgure |.1. Anat Saragusti, Hebron, 1982,
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Discussions such as these elide the gaze of the photographed subject,
which can vary enormously between sharp, probing, passive, ex-
hausted, furious, introverted, defensive, warning, aggressive, full of
hatred, pleading, unbalanced, skeptical, cynical, indifferent, or de-
manding. The photographed person's gaze seriously undermines the
perception that practices of photography and watching photographs
taken in disastrous conditions can be described and conceptualized as
separate from the witnessed situation. When photographs or the work
of particular photographers are characterized as “partisan,” “subver-
sive,” or “critical,” the assumption is that the photographs show or
perform something that is already over and done, foreclosing the
option of watching photographs as a space of political relations. When
the Hebron merchant stands up in front of the camera, lock in hand,
he isn’t demanding remuneration for the broken lock. His stance is an
insistent refusal to accept the noncitizen status assigned him by the
governing power and a demand for participation in a sphere of politi-
cal relations within which his claims can be heard and acknowledged.
This book seeks to trace the blueprint of this political space through

the construct of a ¢ivil contract whose main points it presents. The
contract is one between the partner-participants in the act of photog-
raphy and the various users of photography whom the book proposes
to extract from the practices of both picture taking and the public use
and display of photographs.?

What is the civil contract? I will present it through the earliest ex-
amples of the political use of photography. In 1845, six years after the
official birth date of the techuology of photography, a photograph of
Jonathan Walker’s palm was taken (figure 1.2). Walker was tried in
Florida for attempting to smuggle slaves out of the state northward.
His sentence was imprisonment and a fing, as well as the branding of
his hand with the letters “SS," denoting “slave stealer,” the mark of
Cain, as it were.® Following his release from prison, Walker turned
to the Boston studio of photographers Albert Sands Southworth and
Josiah Johnson Hawes to eternalize his branded palm in 2 photograph,
which he proceeded to distribute as a protest against the court ruling.
This resulted in a subsequent reinterpretation of the SS mark as denot-
ing “slave savior” :
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Figure 1.2. Southworth and Hawes, The Branded Hand of Captain Jonathan Walker,
deguerrectype, 1845 (reproduced courtesy of the Massachusetts Historical Sociaty).



THE CilvViL CEONTRACT OF PHOTOGEAPHY

The photographic act initiated by Walker did net challenge the
penalty that had already been seared into his flesh. The challenge was
of another type, including three dimensions: to the content of the
court ruling, according to which the assistance that Walker provided
to seven human beings to escape sTn'«.rer].r was a criminal act; to the stable
meaning of the punishment, part of which was manifested through
inscribing a mark of shame on the body; and to the boundaries defin-
ing the community authorized to reinterpret the court ruling.

What the encounter between Walker and the two photographers
engendered was not the portrait of an abolitionist, but rather a direct
and focused photograph of Walker's palm. The represented hand is
reminiscent, in its directness, of a still life — a shell, a hat, a fossil.
However, unlike the assorted articles usually photographed at the time
in the genre of the still life, this hand was not meant 1o stay still and
silent. Walker, Southworth, and Hawes sought to publicize and dis-
seminate it and assigned it a place and a role in the sphere of speech
and action. The daguerreotype had the power to publish the disgrace
meant to exclude Walker from the public and, through this very act of
publication, to overturn the disgrace.

In their act of photography, the photographers and the photo-
graphed person assumed the existence of a hypothetical spectator who
would take an interest in the image and be aroused by it to show
responsibility toward Walker and toward the ongoing injustice evi-
denced by the brand burned into his flesh. The spectators that Walker
was assuming were not particuiar, familiar ones to whom he could
have displayed his actual palm; he was assuming unfamiliar, anony-
mous spectators who — so he conjectured, presumed, or at least hoped
~would form a community through the act of watching this phote-
graph and others. Walker wasn’t directing his attempt exclusively to
the members of a particular community of abolitionists, but to pos-
sible, potential members of such a community. His photograph pre-

supposes and is addressed to a virtual community, one that is not
identical to the local community to which Walker belonged and from
which he would supposedly be excluded by his mark of shame. The
members of this presupposed community made use of the photograph
as photographers, as photographed persons, as spectators.

These various and new uses of photography created a new commu-

2
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nity, in part actual and in part virtual. It was not a community of pro-
fessionals or members of any particular church, party, or sect. It was a
new political community of people between whom political relations
were not mediated by a sovereign ruling power that governed a given
territory. Neither were the people of this community subject to such a
ruling power. The civil contract of photography that the emergence of
this community exemplifies is the hypothetical, imagined arrange-
ment regulating relations within this virtual political community. It is
not dictated by the ruling power, even when this power attempts to
rule and to control photography. When the ruling power interferes in
this sphere, it amounts to no more than an additional player acting
alongside the others. Even rude interference on the part of the ruling
power in the encounter between the photographer and the photo-
praphed person or in a meeting between the spectator and the pho-
tographed person will fail to reach various other encounters between
the same or other players committed to the civil contract of photogra-
ply. Some of these will always elude intervention,

The political theory laid out below is founded on this new conceptual-
ization of citizenship as a framework of partnership and solidarity
amang those who are gmrr:rned. 2 framework that is neither consti-
tuted nor circumscribed by the sovereign. The theory of photography
proposed in this book is founded on a new ontological-political under-
standing of photography. It takes into account all the participants in
photographic acts — camera, photographer, photographed subject, and
spuctator —approaching the photograph (and its meaning) s an unin-
tentional effect of the encounter between all of these. None of these
lave the capacity to seal off this effect and determine its sole meaning.

The civil contract of photography assumes that, at least in princi-
ple, the governed possess a certain power to suspend the gesture of the
sovereign power seeking to totally dominate the relations between us,
dividing us as governed into citizens and noncitizens thus making dis-
appear the violation of our citizenship. Given the circumstances that
[sravl is an occupying and mlﬂﬂizing power, speaking of “our” citizen-
ship — that is, of the citizenship of both Palestinians and lsraelis — is
lased on the assumption that being governed along with and beside
individluals who are not citizens also causes damage to the seemingly
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whole, unimpaired citizenship of the citizens who are recognized as
such. No attempt is implied here to claim symmetry between popula-
tions of citizens and noncitizens or to lay a foundation for their com-
parison. Rather, this is an attempt to rethink the political space of
governed populations and to reformulate the boundaries of citizenship
as distinct from the nation and the market whose dual rationale con-
stantly threatens to subjugate it.’

Although my claim is that the civil contract of photography is as old
as photography itself (and although a lot has been written about citi-
zens and citizenship), civil contracts and photography have been
mostly kept apart in the theoretical discourses. Photography, its his-
tory, and its philosophy belong to the study of visual culture, media,
or art history; contracts and citizens are the business of political the-
ory or political science, sociology, or jurisprudence. The Civil Con-

tract of Phe phy seeks to develop a concept of citizenship through
the study of photographic practices and to analyze photography
within the Iramework of citimmie_aia status, an institution, and a
set of practices

md use of cameras by people around the world has
created more than a mass of images; it has created a new form of
an encounter between people who take, watch, and show
other pecple’s photographs, with or without their consent, thus open-
ing new possibilities of political action and forming new conditions
for its visibility. The relations between the three parties involved in
the photographic act — the photographed person, the photographer,
and the spectator — are not mediated through a sovercign power and
are not limited to the bounds of a nation-state or an economic can-
tract. The users of photography thus reemerge as people who are not
totally identified with the power that governs them and who have new
means to lock at and show jts deeds, as well, and eventually to ad-
dress this power and negotiate with it — citizen and noncitizen alike.
For the governing power, citizens can be equal among themselves,

but not equal vis-a-vis others governed by that same power. Much of
recent literature on citizenship ignores these two aspects of citizen-
ship: citizens are governed together with noncitizens; citizens are
governed differently from and therefore cannot be equal to others.
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Citizens cannot be equally governed if they are governed with others

- whuo are not governed as equals. The proposed analysis of the photao-

praphic act and the space of photographic relations enables us to over-
vome the limit set on the concept of citizenship by the nation-state.
I'he: nation-state (re)territorializes citizenship. It provides a protective
shickl to those declared as citizens within a certain territory, and dis-
criminates between them and others, noncitizens, who are governed
with them, in the same territory, by the same power. Photography, on
the other hand, deterritorializes citizenship, reaching beyond its con-
ventional boundaries and plotting out a political space in which the
plurality of speech and action (in Arendt’s sense) is actualized perma-
ucntly by the eventual participation of all the governed. These gov-
vened are equally not governed within this space of photography,
where no sovereign power exists. Thus, citizenship can be restored at
vme and the same time as a relation to a state and a sovereign power
anel a relation between equals, These two aspects are constitutive of
vilizenship, and their logic will be retraced here from the French Rev-
vlution onward,

The conceptual valences between photography and citizenship are
in lact twolold. Because, as we will see, photographs are constructed
like statements (énoncés), the photographic image gains its meaning
through mutual {mis)recognition, and this meaning (even if not the
abject itself) cannot be possessed by its addresser and/or addressee.
Citizenship likewise is gained through recognition, and like photogra-

pphy is not something that can be simply possessed. Further, plurality is
a prerequisite of both citizenship and photography. The principle of
vquality that citizenship upholds is supposed to preserve the condi-
tions of plurality and to constrain the governing power. When citizen-
ship is conceived and practiced as equality only between citizens, and
not more broadly between the governed, it yields to the constraints of
the governing power. Citizenship should be indifferent to the ties—
Irom kinship through class or nation — that seek to link part of the
governed to one another and exclude others. Free from the nationalist
purspective, or any other essentialist conception of the collective of
poverned individuals, citizenship comes te resemble the photographic
relation. Photographs bear traces of a plurality of political relations
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THE €IV CONTRACT OF PHOTOORAPHY

that might be actualized by the act of watching, transforming and dis-
seminating what is seen inte claims that demand action.

The civil contract of photography is a social fiction or hypostatized
construct in the same sense that Rousseau's social contract was con-
ceived of as something that has “perhaps never been formally set
forth” previously, yet that is "everywhere the same and everywhere
tacitly admitted and recognised.” Its theoretical recognition rests on
the fact of its historical existence in every act of photography. [t has
been conceptualized here via its historical emergence as a convention
that regulates the various uses of photography and its relations of
exchange.

The book is organized as a progression of different, but related top-
ics. The first chapter analyzes the Declaration of the Rights of Man and
the Citizen, written at the time of the French Revolution (1789), and
the Declaration of the Rights of Woman and the Female Citizen, for-
mulated two years later (1791), from which it attempts to extract a
blueprint of the figures of modern men and women as citizens and of
the conditions either protecting them or exposing them to catastrophe.

The second chapter presents the civil contract of photography
itself. It is, of course, not a document unearthed in scme library or
archive. I have encountered the traces this contract leaves at any and
every site where there has been photography — that is, almost every-
where. This contract binds together photographers, photographed
persons, and spectators. Each of them fulfills her role — persons are
being taken in photos, photographers take pictures, spectators look,
and all of them know what is expected of them and what to expect
from the others. This shared set of expectations is 2 civil knowledge
that amounts to more than just a technical skill. It is an assembly of
civil skills that are not subject to nationality, but rather to borderless
citizenship, to the modern citizenship of individuals who know, even
when they are subject to boundless rule —and this is part of their civil
skill — that the actual rule to which they are subject, in its concrete
configuration, is always limited, always temporary, never final, even
when there seems to be no exit from it. The photographs that they
produce, that are made of them, that they look at, are traces of this
civil skill, whose contract [ have sought to make explicit, based on his-
torical facts and a reliance on the experience of many people.

16

INTRODUCTION

In the third chapter, | reconstruct the consent of the partners tak-
ing part in the act of photography to the binding contract between
them, attempting to clarify the limits of this partnership. In order to
vutline the ethics of the spectator, [ propose to understand the photo-

graph’s unique status as a product of the encounter between a photog-
rapliet; graphed person a gol, in the course ol which none

cal the outer as a soverel whe

on means of production,
he ©F she s in [act 110 1ess operated than capable of cperating. Intro-
ducing the dimensions of time and movement into the act of watching
stills is the foundation for the ethics of the spectator. This ethics is
based on a series of assumptions: Photographs do not speak for them-
selves. Alone, they do not decipher a thing. Identifying what is seen
does not excuse the spectator from “watching” the photograph, rather
than looking at it, and from caring for its sense. And the sense of the
;thotograph is subject to negotiation that unfailingly takes place vis-a-
vis 2 single, stable, permanent image whose presence persists and
demands that the spectators cast ancher in it whenever they seck to
sail toward an abstraction that is detached from the visible and that
then becomes its cliche.

The fourth chapter describes the structural conditions of the ficld
of vision in contemporary times, characterizing a certain type of pho-
tugraphic image — the image of horror — and examining the conditions
for its transformation into what [ will call an emergency claim, An
wimergency claim is an alert to a disastrous condition demanding
urgent and immediate action. Through an analysis of various phe-
tographs from the second intifada, | cite the status of Palestinians as
noncitizens as a central factor of the creation of conditions in which
images of the horrors perpetrated against them were prevented from
becoming emergency claims.

The fifth chapter discusses the ways in which injury to women
appeared as a new object in discourse — since the 1970s, one distin-
guished from what had been perceived in the past as rape. This new
olject is characterized by a new understanding of what rape is, who a
rape victim is, and who a rapist is, and alsc by new tools for dealing
with rape that transform it into a phenomenon regarding which data
and testimonies can be collected, in turn allowing its treatment and
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the implementation of means to prevent it. When the dimensions of
rape relative to all women in the world emerge, rape appears as a cat-
astrophe befalling a specific population, and its incidence — despite the
change in its status in public discourse since the 19705 — indicates that
the civil status of the population vulnerable to this type of injury is still
impaired. The chapter points out that this is the only kind of catastro-
phe with no visibility in public discourse and attempts to understand
the absence of pictures of rape as part of what leaves the dimensions of
this catasirophe unchanged.

The sixth chapter presents the living conditions of the Palestinians
as existence on the threshold of catastrophe and, through an analysis
of photos and conversations with several photographers, addresses the
question of how the threshold of catastrophe is photographed. The
assumption is that the situation in Palestine is not on the verge of 2
catastrophe about to cceur, but rather that it is a “threshold catastro-
phe” in the sense of a new configuration of catastrophe, a chronic and
preionged situation that doesn’t interrupt routine.

The seventh chapter presents the figure of the universal spectator as
an implied absentee presence in the act of photography and analyzes the
relations conducted with her on the part of the photographer, the pho-
tographed person, and the actual spectator. The universal spectator,
hovering, during the photographic act, above the encounter between
the photographer and the photographed person, isan effect of the act of
photography itself, necessary to the various protagonists taking part in
this act 50 as to continue adhering to their mutual pact, Through obser-
vation mainly of portraits of Palestinians, the chapter attempts to
reconstruct the face-to-face encounter between the photographer and
the photographed person under conditions of threshold catastrophe.

The cighth chapter secks to reject the prevalent perception of
authentic or approved photography and to reconstruct the contours
of the penal colony in Palestine (while discussing practices of detain-
ment, imprisonment and torture) through a reading of existing and
nonexistent photographs. The chapter points out the way in which the
General Security Service (Shabak) employs photography as part of its
methods of managing and oppressing the Palestinian population and,
through a reading of missing photographs, proposes a rethinking of the
category of collaboration,
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The ninth and last chapter discusses the fgure of the woman col-

- laborator and the sexual violence employed by the Shabak against

I'alestinian women. Following the discussion of rape at the center of
(he: fifth chapter, this chapter, too, deals with the manner in which the
licld of vision is sanitized of traces of this sexual violence, which is
vonsequently compressed into an ¢lusive rumor. Based on testimonies
collected in the report by B'Tselem (The Israeli Information Center
(v Human Rights in the Occupied Territories) on collaboration in the
course of the first intifada, the chapter tries to reconstruct how the
maclus operandi of the Shabak inscribes Palestinians with the sign of
vollaboration, whether or not they have consented to collaborate.

Q w o

My work on this bock began in parallel with the writing of Once Upon
a Time: Photogrephy after Walter Benjomin,” and for some time |
helieved that [ was working on a single book or on twin books, While
Ihe ¢wo have since been separated and cach has developed in a distinct
direction of its own, there remains a strong link between them. The
ihinking of Walter Benjamin and the way in which photography per-
colates throughout his work are present in the background of this
book. He wrote very little about photography relative to the whole
corpus of his work, but the special way in which he read photographs
and the place he allocated to the material aspect of photography —
from the camera through the photographer’s eye-hand relations —
puicled my first meeting with photography.

My reading of Benjamin was from the outset Deleuzian, and my
delst to Benjamin is therefore also my debt to Gilles Deleuze. His dis-
vussion of caring for sense, along with the discourse of Jean-Frangois
I yotard and his description of the duty to link phrases, has served me
in discussing photography as a statement (énoncé) and in examining
how and to whom it is being addressed as a civil act. [ could not have
developed my discussion of watching as a civil act and a rehabilitation
al' the political without Hannah Arendt’s discussion of action and of
the loss of commeon sense in modernity. The Declaration of the Rights
ol Woman and the Female Citizen, written by Olympe de Gouges
{1791) and enunciating the way in which exclusion from the collective
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has been inscribed on women's bodies, as well as Giorgio Agamben's
Homo Sacer and its development of the concept of exception between
the sacred and abandonment, helped me clarify the connection be-
tween abandonment and rape.

The discussions of rehabilitating citizenship under contemporary
conditions are greatly indebted to the thinking of Etienne Balibar on
citizenship and radical violence and to the thought of Azmi Bishara on
citizenship in general and on the sracli-Palestinian case in particular.
Adi Ophir’s work on the continuum between the particular injury and
the condition of catastrophe contributed to my understanding of cata-
strophe as a preventable event. Joan Copjec’s discussion of the condi-
tion of the gaze in modernity and her emphasis on its intransitive
dimension enriched my formulation of the civil contract while posing
an enduring challenge to it. Carole Pateman’s discussion of the sexual
contract as the repressed contract of the social contract and Juliet
Flower MacCannell's work on the regime of the brother that has
replaced patriarchy aurtured my thinking on women's impaired citi-
zenship. This bock also owes 2 great deal to my longstanding and
unique ties with three artists, all of whom deal with photography and
with theoretical thinking about photography: the project Photographer
Unknown by Michal Heiman and her conception of photographs as sub-
jects to be nursed and treated, Miki Kratsman's long-term work as a
photojournalist in the occupied territories and his insights into what
the act of photography is in the circumstances in which he practices it,
and the tools that Aim Deiielle Liiski constructs through which he dis-
mantles the traditional rationale of the camera. To a large extent, their
work has formed my understanding of photography and has allowed
me to elaborate the civil contract of photography. The writings and
photographs of many others likewise have made this book possible, and
traces of their contributions arve highly evident throughout.
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CHarTER ONE

Citizens of Disaster

Why try to think the categories of citizenship and disaster together?
The answer is that the association of citizenship with disaster and the
characterization of certain populations as being more susceptible to
disaster than others show that citizenship is not z stable status that one
simply struggles to achieve, but an arena of conflict and negotiation.
'The question of what constitutes the exception assumes a new mean-
ing and helps distinguish two different political conditions: On the
one hand, disaster is declared an exception because it is a situation in
which citizens suffer immensely and need special protection from the
state (or from their sovereign); on the other hand, certain people or
populations governed by the state are declared an exception, and this
makes them more vulnerable to disaster or abandons them in ways
that turn their living environment into a disaster zone. In both cases,
and from both perspectives, the political administration of disaster
becomes a major scene for the claiming of citizenship or for its differ-
eittial construction

Let us begin at the beginning. Common definitions of the term
“citizen" can be divided into three main types. The first describes the
vitizen's status vis-a-vis the state; A citizen is a resident of permanent
status in the state, with full legal rights and obligations. In the second
type, the state is replaced by the body politic: Citizenship is member-
ship in a political community (originally the polis, but now the nation-
state), and it carries with it rights of political participation. A citizen is
someone who is a member of such a community. The third type refers
to the relationship between the citizen and the sovereign power that
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CHAPTER SEVEN

Whose Gaze?

The person in the photograph wants something from me. She’s star-
ing at me. Her stare doesn't falter. The first photographs cver made
already bore the mark of a human presence reaching beyond a mere
image.' The denotation of the photograph appears in them, but ex-
ceeds the boundaries of the material presence of an image printed on
a sheet of paper. The photograph frames a new space of observation
and action for the person who is shown in it. The spectator employs
the gestures of identification to banish the ghost of the photo-
graphed person, which threatens to use and to act from the space
that the photograph has epenerd up for it. The spectator attempts to
circumscribe this presence, to identify it, determining “This is X"
But this gesture never exhausts what or who it is that is shown in the
photograph. At best, it allows the spectator to suspend her en-
counter with the person in the photograph, to imagine that this per-
son isn't present, to act as if what she's looking at is no more than 2
photograph. However, the person in the photograph comes to life
out of the picture, makes demands, activates, tries to pull strings,
hovers in the air, commands, seduces, repels, troubles, and irritates.
But she always also remains opaque, dumb, distant, locked in a space
separate from the surroundings of the spectator. In order to remove
her presence, the spectator can file away the photograph in a family
album; she can bury it in a drawer or turn to the next page of the
newspaper. Then, the photographed people will go away for at least
a while. When the gesture of identification is suspended and the
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photographed people are allowed to come back out of the photos, to
become present, however, the distress may become overwhelmin g.

The photograph emerges, then, as a field of cvasive presences,
loaded with details that escape consciousness and knowledge while
awakening the anxiety that I may be missing what I'm called on to do
in front of it, alongside the phantasm — that if 1 just fix my gaze for a
few more minutes, more hours, the phutngraph may diuu]ge its
secret. In the meantime, all that's possible is to assist this process
with varied uses of the photograph: a long unbroken gaze, inter-
mittent recurring looks, blowing it up, shrinking it, embedding it,
framing it, cropping it, hanging or printing it. These actions are con-
fessions, as it were, of the impossibility of maintaining a direct gaze
between the spectator and the photograph and between the photog-
rapher and the photographed person, or— alternately — confessions
of the fundamental incapacity of the photograph to show and the
spectator to see: “Imagining that the blowup — like a magnifying
glass —would explain the photo to me.”?

Under these conditions, when the photograph is at one and the
same time no more than a piece of paper and a space of relations
between spectators and photographed people, the civil contract of
photography allows photographs to call up a complex system of rela-
tions between photographed persons and spectators.

For example, a photograph of Amia Zakin and Chaira Abu-Has-
sen was printed in Ha'aretz at the beginning of 2002. Taken by Miki
Kratsman, it accompanicd an article by Gideon Levy in their joint
weekly column “The Twilight Zone!” The column centered on an
encounter with two Palestinian women with similar stories. Levy
and Kratsman used this similarity in order to point out a recurring
practice in the checkpoints, Amia Zakin and Chaira Abu-Hassen
hadn’t known each other before the article was written, Their analo-
gous stories converged on a single common denominator: their vie-
timization by soldiers at checkpoints, which prevented them from
reaching the hospital in time while in labor, resulting, in both cases,
in the death of their newborn babies.

For fifteen hours the two women in labor — each separately — had
to travel roundabout paths, looking for a passageway at one of the
many checkpoints that separated each from the respective hospitals
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that they were trying, desperately, to reach. Their persistent move-
ment among checkpoints for such extended periods in their con-
dition testifies to the lact that the soldier standing guard at the
checkpoint repeatedly either presented himself to them or was posi-
tioned by them as someone who might be the addressce of their plea.
To no avail. Not one of the soldiers helped them, and they each
reached the hospital too late. The infants they bore died soon after
birth, Fifteen hours, phone calls to commanding officers, quite a few
soldiers with various ranks and authority who were called on to
decide on the case before them, to make and implement decisions:
The death of the two babies wasn't caused by the "mistaken” deci-
sion of one individual soldier at this or that checkpoint, but rather
by the very system that turned the women's trip from their homes
to the hospital into a route strewn with decision makers bearing
directly on their lives.

An encounter with a photograph in 2 newspaper always occurs
after the fact. Most, if not all of the channels of assistance that were
open during the fiftecen hours of these women's tortuous trips
among checkpoints are already closed. And yet the photograph is
nevertheless branded with a scal of actuality — the actuality that
attributes the photograph to a conercte event, that gives the photo-
graphed people names, that frames their story in time and place.
This actuality, Walter Benjamin wrote, is compellingly visible in the
portraits from the age of the daguerreotype, in which "there remains
something that goes beyond testimony to the photographer’s art,
something that cannot be silenced, that fills you with an unrul}r
desire to know” — in the case of a portrait of a fishwife, for example
— “what her name was, the woman who was alive there, who even

now is still real”

No matter how artful the photographer, no matter how carefully posed
his subject, the beholder feels an irresistible urge to search such a pic-
ture for the tiny spark of contingency, of the here and now, with which
reality has (so to speak) seared the subject, to find the inconspicuous
spot where in the immediacy of that long-forgotten moment the future
nests so eloquently that we, leoking back, may rediscover =

377



THE CIVIL CONTHACT OF PHOTOGRAPHY

The photograph’s presentation as evidence and as a remnant of what

“was there,” of 2 “here and now,” realizes one of the possibilitics .
embedded in portrait photography. Benjamin, however, hints at
more than that. Actuality lends the picture an unequivocal title, per- -
manently stabilizing and finalizing the meaning of the photograph,
nailing it to that “here and now" and accordingly robbing it of all the B

other possibilitics and meanings that have so far not been realized or

manifested. “The human countenance” in these daguerreotypes, = 3

Benjamin wrote, “had a silence about it in which the gaze rested.”

In contrast to Benjamin's claim, I will argue that even [["actualil:y :

does hover, like a constant threat, over photographs, it will never

succeed in locking a given photograph completely or in totally cut-

ting off its transmissibility, its potential for conveying an experience
that is not rn-:.rcl}r information. At most, actuality can seal the photo-
graph for a while, until the storm passes, can block the civil horizon

of the person looking at it, can damage her capacity to see, but it
cannot totally remove the unease, the uncertainty, the gmund-lﬂwl'
observation point that will affect the next spectator, will unnerve .
and compel her to rethink what appears before her, including thn..:i:-.

boundaries of her own gaze.

Chaira Abu-Hassen’s Laugh :
If, for 2 moment, we suspend the actual information and detach the
photograph from the concrete event that it is purported to docu-

ment, we will be able to see how alongside the topical content, a’
chasm opens up in the same picture between the photographed fig-
ure and the photographer, between the woman in the photograph - .
and anyone who seeks to situate herself in front of her. Something in_'_'
the photograph of this double portrait by Kratsman, something that

at first | couldn’t decipher, indicated this abyss and led me to ask: g
Kratsman to show me the rest of the photos he tock during his
encounter with these two women. From “the human countenance”

of Amia Zakin and of Chaira Abu-Hassen there indeed radiates

silence, ease, containment, and all these seemed in a stereotypical 3
gaze as alien to the picture's actuality. A woman who just days agn'- S
had lost her newborn after carrying it in her womb for nine months,

— how can this woman emanate a silence “in which the gaze rested™?
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I studied the whole series of photographs that Kratsman took. In
almost all of them, the face of Chaira Abu-Hassen bore an insup-
pressible laugh (figure 7.1). This laugh increased my sense of discon-
nection between the tragic incident and the photographed portrait.
This time, suspending the actual meant responding to the undeci-
phered strangeness conveyed by the photograph, to the inscrutabil-
ity arising from it, and to the way in which the situation it depicts
defies exhaustive explanation. Watching the photograph, I envi-
sioned the moment when the camera in Kratsman's hands stripped
its protagonists —both the photographer and the photographed
women — of their “here and now,” hurling them into a situation that
was impossible for both. She, whose words — quoted in the article by
Gideon Levy — were razor sharp, was overcome by an insuppmssihl&
smile-laugh. He found himself embarrassed by this laugh, mechani-
cally clicking the camera again and again as if willing the camera to
capture randomly what the encounter between him and the Palestin-
ian woman did not allow —a serious face, reserve, poignancy, a face
from which laughter had receded. And indeed, among the series of
almost unbearably repeated images, the photographer found a single
frame that he sent to print, a single frame that he felt he could own
up to as a photographer assi gned to convey the photographed woman’s
story. This frame, too, however, was not devoid of the troubling
traces of Chaira Abu-Hassen's Jaugh.

It is possible, of course, to ask why Chaira Abu-Hassen laughed.
And it’s possible to attempt an answer as follows: In front of the
camera, she was revisited by the ghost of the photographer’s tra-
ditional instructions to “smile” when taking a portrait photo. The
classic demand of the studio photographer is designed to cause his
subjects, without letting them sense it, to put “al] else” aside and
allow a smile to spread across their faces. And the smile does indeed
spread, perhaps more a response to the demand’s absurdity than to
the demand itself. The smile is an effect of the photographed per-
son’s posture in front of something — the camera — before which she
is supposed to simulate standing in front of someone and therefore is
supposed to smile in response to the person acting as proxy for that
something or someone. The gradual erosicn of the status of the stu-
dio photographer’s demand that his subjects smile, hasn’t weakened
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the troubling structure of the relations embodied in the circum-
stances of portrait photography. Therefore, it might be assumed that
this is none other than the trace of the laughter or the embarrass-
ment overcoming the photographed person — a person for whem the
camera has not become a daily routine —before a camera that is
raised toward her,

The camera, in this case — and this should not be forgotten — is
raised in the hands of an Israeli photographer, who vis-3-vis Chaira
Abu-Hassen will always also personify the position of occupier. Con-
fronting him, Chaira Abu-Hassen laughed, as if saying without
addressing him: “Oh no, not again.” It might, perhaps, be assumed
that this is the forced laughter of a woman whose moment of en-
counter with another woman who experienced a trauma similar to
hers —a woman she hadn't met until the moment of the photograph
— and with an Israeli man [rom the other, occupying side divested her
of the Ebﬁit}' to contain her condition. In this case, the ]nugh on her
face will amount to a testimony of sorts to her effort to rid herself of
a foreign body lodged in her throat and secking a nonverbal outlet.

However, all these explanations, however accurate or misled,
seek to give the laughter reasons and justification; they seck to erase
the laugh of Chaira Abu-Hassen as an inscrutable, undecipherable,
and troubling prescnce. This presence, in the mere fact that it is
not open to exchange or communication, protects the Palestinian
woman from the Israeli before her who stands for those responsible
for the Joss inflicted on her. This is not the reason for her laughter.
This is its effect. The laughter makes present the open abyss between
occupiers and occupied, the observer's inability to understand, as
well as the uselessness of any empathy or sorrow after the fact,
which will never amount to much more than self-righteous gestures.
This abyss, embodied in the photograph, is much closer to what “was
there,” what happened there when the photograph was taken, than
any factual report conveyed by the photographed details.

There is something in the presence of the camera that reaches be-
yond its technical attributes. It is a relatively small, usually black box
with a seeing apparatus sticking out in front—an adjustable lens, The
lens embodies a gaze, which can best be described with reference to
Lacan's use of the term, following Sartre.
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rtre... brings it [the gaze] into function in the dimension of the
existence of others. Others would remain suspended in the same, par-
tizlly de-realizing conditions that are in Sartre’s definition, those of
chjectivity, were it not for the gaze. The gaze, as conceived by Sartre,
is the gaze by which | am surprised — surprised in so far as it changes
all the perspectives, the lines of force, of my world, erders it, from
the point of nothingness where I am, in a sort of radiated reticulation
of the organisms.... In sc far as [ am under the gaze, Sartre writes, [
no longer see the cye that looks at me and, if I see the eye, the gaze
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disappears.® ,!'I

As long as the lens, along with the gaze embedded in it, hasn't
been directed at someone or something, the gaze remains a secret.
.E'mn when it is directed, the secret is not totally revealed. At most,
it may be possible to follow its axis, its direction. The black body of
the camera with the lens fixed in front threatens with its gaze. But it
alse seduces: “Sawarani, Sawarani! (“Take my picture, take my pic-
turel’), the children of the [occupied] territories shout when they
Spy @ camera, as if conditioned,” Kratsman wrote during the years of
the Oslo Accords (figure 7.2).5 At times, the camera's gaze also
arouses violence of the type that is exhibited to it, for it, or that is
directed at it. Either way, although the camera has become a routine
part of madern life, its presence always arouses some degree of dis-
comfort or at least disrupts the situation that preceded its entry. The
«nowledge that there is a gaze in this black box makes it an object
unlike other objects. The threat embedded in this gaze can take on
many forms. Common to all of them is the fact that the gaze inside

the camera is not the gaze of another l:::-nking at me, but rather, the
gaze of the camera,

The Gaze of the Camera

The gaze of the camera is not the gaze of the photographer, because
the viewpoint of the camera is not the same as the viewpoint of the
photographer. The photographer points the lens and adjusts the
shutter (or skips the latter when the camera is automatic) and posi-
tions the camera at 2 specific point relative to what she wishes to
turn into the object of her photograph, after which she sets the
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frame and presses the button that activates the camera. The photog-
rapher repeats this action several times with slight shifts in lighting,
angle, distance from the object, all in order that the variety of pic-
tures will allow her to choose the one that meets her expectations
from the photographic situation.

Skilled photographers usually know — or at least pretend to know
— how to decrease the gap between the photographed result and the
way in which they imagine it while taking the photograph.® In some
cases, they use Polaroid cameras to teach themselves, in real time,
how to decrease that distance, and those working with digital cam-
eras use the screen that actually displays the picture before it is
taken. Sometimes, the photographer is positioned opposite a ready-
made frame predetermined by a public-relations person, an impre-
sario, the security forces, or other agents in whose power it is to
employ legal or illegal viclence. Even then, the photographer’s peint
of view is not totally erased.

For instance, in a photograph taken by Kratsman in 1989, during
a funeral in Nahlus, he was pushed by the Palestinians walking
behind the coffin to a standpoint right in front of the coffin, a stand-
point from which he couldn’t move: “It's one of those photographs
where the frame is set for you; you don’t need to plan much. You
take the picture from where you're standing; you're not free to
move. It’s like a political event where there are cordons, and you're
told up to what point you can proceed. That's your spot, and this is
our spot”? (figure 7.3). The viewpoint of the photographer extends
beyond the skills she may display during the photographic situation
or beyond her freedom to craft the frame. Her position is distinctive
both culturally and in relation to other positions, before she has even
raised the camera to point it at some object,

But just as the photographer’s position cannot be removed [rom
the photograph, neither can the photographer totally remove anoth-
er viewpoint. Photographers, despite their skill and professionalism
and despite technical aids such as Polaroid cameras or digital screens,
are unable to lock the frame around their viewpoint alone. The
photograph will always include something else that is not reducible
to the photographer’s viewpoint. It is a viewpoint, or perhaps
it should be termed a viewing position, that is not attributable to
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anyone but the camera.* This viewing position is not reducible
to a single point distinct from the other points, but it is a focal point,
as it were, connecting all the other viewpoints, The viewing posi-
tion of the camera is not equivalent to a human viewpoint and can-
not be replaced by it. During photography, the camera does not
respond totally either to the photographer or to the photographed
persen. The photograph is a result of the encounter between the
two, with the camera in between, Each vantage point is imprinted
in the photograph, and none of these vantage points can be reduced
to the others.

The single photograph itself is, accordingly, 2 montage of the
heterogeneous viewpoints of those who participated in the act of
photography. This heterogeneity doesn't result from a montage of
different shots, but exists simultaneously within the single frame (or
within the single shot in a video recording or a film camera). The
various and conflictual viewpoints that leave their mark within the
frame split the frame itself. The frame offers the human gaze 2 rec-
tangular, steady, frozen iield of vision in which, b],r maoving the gaze,
every millimeter of its length and breadth can be studied without
losing what was seen before. Because it freezes the gaze, everything
seen in a photograph is retained in a manner distinguishing it from
what can be seen from a human viewpoint,

I'll return to the photograph of the funeral taken by Kratsman in ¢

MNablus in 1989 (figure 7.3) to exemplify the way in which the single =
photograph connects a heterogeneous multiplicity of viewpoints. A -

multitude fills most of the photo frame; the people in it are seen to
be crowded together, They are pushing ahead and forming a circle of
sorts around an open casket displayed at the center. The white cloth
wound around the face of the dead man lends him a peaceful and
restful look, in contrast to the furious hubbub and the violence sur-
rounding him.? The bodies of those present slant markedly toward
the dead person. Each of them is pushing his way through in order to
be as close to him as he can. Many hands are stretched forward in a
V-for-victory sign, and together they assemble over the head of the
dead man like 2 crown rising upward. The crowd's looks are also
focused on the dead man, directed at his visible face, mouths open in
a shout of outrage or loss and revenge. The dead man is the visible
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addressee of all these physical, emotional, voiced, and optical ges-
tures. The crowd turns to him and tells him, as it were, "We promise
‘you” we'll show them the price of your death.”

But the addressce is dead and cannot hear their address, yet he
continues to exist, The crowd converging on the coffin deepens its
message to the dead man with movements and gestures. This ad-
dress, however, is actually directed at someone else who is present
opposite the coffin at the time. It is the photographer invited to the
site of the event to witness this address to the dead. The address,
whose traces we can see in the photograph, is thus carried out while
doubly inverting the addressee of the crowd’s physical signs and
actions. The crowd turns to the dead man so as to turn to the pho-
tographer, but the message to the photographer is merely intended
to show him to whem the address is truly directed. The address
directed toward the photographer doesn’t confirm the photographer
as their addressee. On the contrary, it denies his stand as addressee
by displaying before him the truc addressce and exhibiting the
crowd’s commitment to him. The true addressee is dead, and yet he
continues to exist.

One of the early photographs in Michal Heiman's Photographer
Unknown series shows the body of a person who has just been be-
headed (figure 7.4}. The head is lying beside the body, turned toward
the camera, like a flower arrangement at the center of a still Life.
Autographing the picture with the “PHOTOGRAPHER UNKNOWN"
signature allows Heiman to direct attention to the fact that someonc
“was there” and went to the trouble of creating this composition.

The composition, she says, is the result of an attempt to bear wit-
ness, through the photograph, to two things: first, to the fact that an
execution was indeed carried out; second, to the fact that the exe-
cuted person was indeed the one who had been sentenced to death,
The photographer may have been compelled by his superiors to
organize the scene in this specific way, or this may have been the way
in which he understood his role, but it is also not unlikely that he
simply wished to demonstrate an aesthetic sensibility or to lessen
the horror destined to be revealed 10 the sensitive eyes of future
spectators. Be this as it may, he was there, and he negotiated the
character of the image for whose creation he was responsible. In the
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Figure 7.4. Michal Heiman, Photagrapher Unkmown, Phote magazine, 1978, (Las
Archives des exdeutions - La section das corps, head and body of Fournie, Tour, France,
1920). curatrans, light box, 120 x 160 » 10 em, lan Polter Museum of Art, University
of Meibourme, 1994

case of this particular photograph, he was there “alone,” or in other
words, the photographed person was a corpse that was totally at his
mercy, his to arrange as he willed. And yet, even in such circum-
stances, the world seen in the picture is not totally vanquished by his
point of view. What is imprinted on the paper of the photograph is
never completely circumscribed by what the photographer meant,
and it always includes something else requiring clarification.

The future spectator of the photograph may identify that “some-
thing else,” but even if she ignores it, the photograph, the hard copy
of a given event, will never turn into words graven in stone. Another
spectator, at ancther time, may return it — this “somethin gelse” —to
the complex of relations of exchange that are always part of a phota-
graph. Heiman tore this particular photograph out of the French
magazine Phote.' Because it was published by the magazine without
a photographer’s name, it became a natural item for her archive of
photographs by unknown photographers, Her gaze at the photo-
graph opposes the erasure of the photographer and draws attention
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not only to his presence in the arena of the phutﬂgraph. but also to
the extra effort he invested in designing the appearance of death.
Let's watch the photograph briefly. Before usis a carclully crafted
museum look — pictures hang on a wall, a podium hosts the full
weight of a naked body. The white-tiled walls are sparkling clean.
The head is detached from the body, aligned with it precisely, turned
toward the spectator, indifferent to the cold metal of the bed on
which it rests. This arrangement looks like a shop window, carefully
designed, well lighted, drawing the eye. A perfect phantasmagoria.
Traces of protocol are clearly discernible in the frame. It must in-
clude the main exhibit; the exhibit must be clearly identified so as to
serve as an archival record; the frame must be cleaned so that noth-
ing will interfere with the visibility of the centerpiece. However, in
the background, as a silent testimony to the entire event, a rag
remaing hanging on a hook. This must be the rag that allowed the
photographer to position the dead man so that his head would lock
like a flower arrangement, an artifact of the effort that must have
been invested in cleaning the arena of everything that a gaping bedy
could leave in it. The arena looks both perfect and chilling —an icon
of covered tracks, removed spots, wiped-up uids and secretions —a
purified space. The rag, which could have uncovered the conditions
of the production of the phantasmagoria, serves as part of it in its
spotless cleanliness. =
This is a cyclical phantasmagoria internalizing into its logic what
threatens for a moment to reveal something of its conditions of pro- . %
duction. The rag may have simply been forgotten there, but it might - =
be conjectured that at the last minute, with the next body already %
knocking at the door, so to speak, the photographer had to accelerate -
his craft and, not knowing where to dispose of it after cleaning the
area, decided to make it part of the whole. Perhaps it was out of
respect for the deceased that shame overcame him when he was
about to hide the dirty rag, as if he were caught in the act of someone - E:
who saw fit to conceal a dirty rag while remaining indifferent to the 52
display of a naked body. If the photographer experienced such delib- - =
erations, the dead person remained unmoved by them, totally indil-
ferent. But it is not as easy to take for granted the indifference of the
living man toward the dead. Even if the photographer treats him as = &
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dead, the dead man goes on staring at him. A very short time has
passed since his death. His face still bears the imprint of an expres-
sion. Repulsion? Skepticism? Scorn? His beheaded head rests silently
on the podium, his eyes closed, but signaling tension under their
lids. It seems as if “he” is waiting in ambush for the photographer, for

- anyone who seeks to look at the naked body, telling him yes “I'm”
dead, yes "I'm" bodiless, but "I'm” still a presence that returns a
gaze, that stands guard and won't let the spectator look placidly at
the uncovered private parts of the dead.

The "PHOTOGRAPHER uNKNOWN" stamp displayed in the middle
of the photograph reintroduces the presence of a phatographer into
the arena while returning the photograph into the context of the act
of photography, thus allowing the extrication of a complex theater
of relations from the photograph — power relations, only some of
which are manifested in the single photo, just as only in some can
the protagonists retain control, determining, as a result, how they
will leave their mark in the picture. The photograph always includes
more as well as less than what they may seck to include in it. What
links them — photographer or photographed person — with a future
spectator cannot be reduced to what they seek to deposit in the pho-
tograph, or, conversely, to what they take pains not to deposit in it.
The civil contract of photography removes in advance any possibility
that one of the protagonists may be subjugated to someone else. This
is a contract according to which all are in principle equal before pho-
tography. Every reading of a photograph that is carried out in the
service of the photographer or the photographed person and in def-
erence to a message that one of them has sought to place in the pic-
ture is prone to be overturned. The photograph will equip the next
spectator with the tools allowing her to yank the carpet out from
under what others before her have tried to determine.

The Universal Addressee of Photography

The description “the addressee is dead. .. yet he continues to exist”
characterizes the type of address performed by photography in gen-
eral. Photography is an encounter of a very special kind between a
photographer who is holding 2 camera, and a person who knowingly
or not, becomes the photographed person. The violence inherent in
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their encounter is due to the instrumentalization of the photo-
graphed person in order to produce an image. This viclence is there
even if the photographed person is interested by the photograph no
less than the photographer. In most of its occurrences, the encounter
between the photographer and the person photographed is not
intended to bring them together, Each takes part in the encounter or
happens into it in order to actually address someone else who is not
present at the encounter, This someone changes according to the
specific circumstances or the genre of the photograph (photojour-
nalism, family snapshots, or a passport photo), but in every case,
whoever may have been the addressee of the gestures and move-
ments of those who were photographed, the photographer is not the
final addressee of the photograph itself or its “true” addressee. She
is, rather, the addressee’s proxy." The photographed person’s con-
sent to become an image is always given not with regard to this
proxy, who is an actual and concrete realization of the vantage Puim
of the picture’s “true” addressee, but, rather, with t'egard te ancther
or end addressee.

This end addressec is purported to see clearly, to be free of prej-
udices, so that nothing will mar her gaze. To paraphrase Lacan, she is
cast as the “subject supposed to see.”? She is supposed to sec what
appears in front of her eyes beyond the narrow considerations ol
time and place or local interests. Such a subject is an ideal concept, a
necessary logical postulate, of which actual addressces, defined by
precisely those considerations, arc at best imperlect copies or repre-
sentatives, but — at best, as well —an ideal which they can at least
aspire, a limit concept embodying the ethics of the spectator. With-
out positing her existence, it is difficult to envision such a sweeping
consent to become a photograph: “A family in distress may think
mistakenly that the press will help it,” Miki Kratsman once told me.
“This is where you feel a bit dishonest. Sometimes you make a point
of saying that we'll merely print it in the paper.””® The photographer
is perceived here as a proxy, a service provider who can bring to the
eyes of the true spectator what his eyes see.

The sight of the true spectator is supposed to be free of any
personal interest save the common interest in the civil contract of
photography. She is a universal spectator, a moral addressee —an
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“addressee who is situated outside of the time and place of the photo-

- graph and to whom the photograph can be addressed ay the "subject
who is supposed to see” In this book, I deal exclusively with pho-
tographs in which the photographer or the photographed person

*addresses this spectator. (See, for instance, the case of Abu-Zuhir.)
This universal spectator, hovering above the encounter between the
photugrapher and the photographed person at the time the photo-
graph is taken, is an effect of the act of photography. The photogra-
pher or the photographed person cach needs her in order to
continue entering into this covenant with each other. The fact that
she is dead — “the fact that the other is dead is beyond dispute™ —
and that she doesn’t respond to requests, hasn’t destroyed the need
for her existence or the reality of the gaxe of the other she continues
to return to us after her death.

Without assuming the existence of such a universal spectator —
whether alive or dead — there is no explanation for the willingness of
individuals to conquer the world as photographs and to submit to
the violence this invalves. The place of the universal spectator is
kept after his death as 2 vacant space, allowing individuals to con-
tinue to be looted in the act of photography and moreaver to partic-
ipate in this willingly and censentingly. In a conversation with him,
Kratsman described the violence embedded in the act of photogra-
phy as the aspect of this act which is taken [or granted: "My part in
the contract is that [ apply violence. Okay. That's a given. You want
to have your picture taken, you want to prevent a plmtugrnph, I want
to photograph. From here on, how do we keep the contract?™"
Kratsman speaks of keeping the contract, not of signing it. The fact
of the contract’s existence isn't a subject of doubt, either for him or
for his colleagues,™ What is repeatedly at issue is how the contract
will be adhered to. -

Relatively rarely, the person phetographed secks to challenge the
power relations between him and the photographer while employ-
ing a directly resistant force. When he does so, he is usually doing
this out of a commitment to the same universal spectator. Thus, for
instance, in the photograph of the funeral in Nablus (see figure 7.3},
the photographer was forced by the Palestinians following the coftin
to be present at the funeral and to fulfill his role as photographer:
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“We saw a funeral procession and we were surprised that there were
no photographers there. When we started taking pictures, still from
a distance, a few youths who had been leading the procession came
up to us and pushed us in a very violent way into the cemetery.
There, they started shouting ‘Take this, take this!""” The Palestinians
knew what Kratsman and another photographer who was with him
didn't know when they arrived on the spot. Only later did they
understand, from an officer who ambushed them as they were leav- e
ing the cemetery: “He explained that there had been a deal between ey
the army and the photographers that the funeral wouldn’t be cov- SR
ered so there wouldn't be a mess. That was a time when there were
a lat of claims that when there were cameras, the Palestinians made
more trouble and that it heated things up"®

The Palestinians demanded their right — the possibility of show-
ing the universal spectator what they considered to be worth her
gaze, or, alternately, what only she would be able to see. Moreover,
they preferred the civil contract of photography, in the framework
of which they could both address and not just “willingly accept” the |
situation forced on them by the army. Kratsman himself, despite the
violence used against him, took the photographs out of his commit-
ment to the same universal spectator. Retaining the empty space of . -
the [dead] universal spectator was what enabled him to maintain his s
contract with the photographed on another level as well: "1 had my- -
eye glued to the viewfinder the whole time, ] understood that this =
was what was protecting me there, being a photographer, [ didn't
press the camera button all the time. With all the noise, they had .3
no way of knowing when I was taking pictures""? As long as his eye . -
was glued to the camera, Kratsman knew that he was relatively safe 2
in the violent situation into which he had been physically pushed,
shouted, and threatened. As long as his eye was applied to the cam-:
era viewfinder, the Palestinians' violence could ignore his concrete”
existence as an Israeli and sce him as a photographer who is equally =
committed to the universal spectator. This was why Kratsman tried
to extend the situation of photography for as long as possible. It
allowed their tense relationships to take place under the aegis of the
civil contract of photography. o
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Codes and Signals of the Civil Contract of Photography
Kratsman's reliance on the gesture that signified he was in the act of
taking photographs helps illuminate the way in which the civil con-
tract of photography simultaneously signals its presence and signals
the ways in which its presence entails the concrete interests of those
being photographed, even if— or especially when — those interests
may be in conflict with the interests of others, without the contract
being reduced simply to the partisan service of any particular inter-
est, For example, since the end of the 1980s, Kratsman has been
photographing in the Occupied Territories.?® During the initial
period, the daily press in Israel usually dealt with “events” in the ter-
ritories from an abstract perspective or from one totally subservient
to the Jewish-Israeli perspective. The Palestinian was faceless, name-
less, one of a crowd —a rampaging, riot-spreading, injurious crowd
that needed to be contained and taught a lesson in order to restore
the peace.? The daily Hadashot took a revolutionary step when it
turned the spotlight on the individual Palestinian, her life story, the
injustice caused her, her daily tribulations, her biography, her world-
view, her struggle against the occapation, her national aspirations,
and the way in which she viewed the reality of occupation. During
those years, the struggle was over the very act of making the Pales-
tinian's photograph present and introducing his point of view.?? In
practice, the struggle was over making the victim present and draw-
ing attention to her very existence as a victim,

The uniqueness of Kratsman's photographs from this period lies
in the fact that they also simultanecusly proposed the marginaliza-
tion of the soldier, pushing him to the edge of the frame and even
out of it. In other words, alongside the growing specificity of the
Palestinian, they stripped the soldier of concrete facial features and
transformed him into a gencralized scldier figure. This was how
Kratsman succeeded in carving out a space for the Palestinian in the
discourse that tried to suppress him while relieving the specific sol-
dier of direct and exclusive responsibility for his actions and address-
ing the question of responsibility to “the Israeli” in general.

In a collection of photographs from the first intifada that only in
hindsight can be defined as a series, this double approach is manifest
within the single frame. These are photographs of encounters —
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usually extremely violent ones — in which there is physical contact
between [sraelis and Palestinians, physical contact leaving no space
for doubt as to just who the ruled subject is. The subject appears in
these photographs in his nakedness, as one who is at the mercy of
someone else, for instance, in 2 photograph of a youth whose hair a
soldier is clutching from behind, in a photagraph of the Palestinian
lying bound on the ground and doubled over in a futile attempt to
protect himself, in 2 photograph of a girl whose hair is being pulled
by a soldier, or in a photograph showing a terrified, running lmy
with a soldier’s hand raised toward him.

Simultancously making one group present and another abstract
cannot follow from a grounded position of a single protagonist —
Kratsman, in this case — but rather provides a striking example of the
way in which the civil contract of photography links individuals with
differing interests. In the abovementioned pictures of the first
intifada, one could say that Kratsman's photography respended to
both the Palestinian and the Isracli. In the context of the occupation,
the Palestinian is the party with a damage claim, but his damage
claim can be heard only before 2 nongovernmental court.?® Regu-
larly and for several decades, harm has been caused to the Palestin-
ian. The harm done to her, ammpanicd b:,' the lack of any institu-
tional means for dmnauding that it be r&cngnized and mmpansattd,
means she is forced to ignore the local judiciary and employ other
channels offered by the local and global public sphere. In many cases,
photography may serve as the sole solution at her disposal.

The Palestinian might thus be described as a party interested in
photography and the photographer as a party who responds to this
interest on reaching the arena of the Palestinian’s injury. In contrast,
the Isracli soldier, who is directly responsible for the damage and the
injustice being caused to the Palestinian, is less interested in the pho-
tograph.”* Kratsman indeed reaches him to photograph bim as he
retreats from the picture, that is, as one who is not too keen on being
photographed. Accordingly, the contract of the photographer —
Kratsman in this particular case — is not just with the future specta-
tor of the photograph or universal addressee. It is always also a con-
tract here and now with one or several concrete photographed
persons who he encounters through the mediation of the camera.
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His not necessarily intentionzl response to their demands —that of
both the Palestinian and the lsraeli —to transmit or not to transmit
the content of the photograph occurs out of a clear stance that
acknowledges the fact that the photograph never merely transmits
content, but always also transmits the given stance vis-a-vis this con-
tent. In other words, Kratsman understands that the photograph will
always reveal something about the act of photography, about the atti-
tudes of the photographed people toward this act. Therefore, Krats-
man’s consent to photograph does not constitute an action serving
this or the other party. Even if he had wished to, he could not satisfy
both these adversaries. It is, rather, an act of implicit responsibility
to the civil contract of photography and toward his professional
position in this context.

The encounter of photography usually takes place within the
framework of 2 clear protocol that, in most cases, need not be reit-
erated, because it is thought to be taken for granted. A camera raised
in the hands of the photographer is thought to signal the beginning
of the act of photography, and a flash or a elick are conventional
signals for the end of the action. In between, for as long as the photog-
rapher’s eye is pressed to the viewfinder, everything may be photo-
graphed. The click or the flash of light are agreed-on signals, like the
change of lights at a stop light, turning people’s behavior in the pres-
ence of these signals into a conditioned reflex. Photographing in
Nablus, Kratsman used this code in order to maintain his status as
photographer, a status that in this specific case served him 25 a per-
sonal bodyguard.

The raised camera, like the clicking sound or the light flash it
emits, allows the ritual to take place around mechanical signals that,
at least on the face of it, neutralize the sensc that it's the photogra-
pher who is controlling and manipulating the photographed people.
Thus, when the click is heard, the photographed person can free
himself of the pose he has taken without the photographer having to
tell him explicitly to be “at ease”

These signals are characteristic of still photography. In a series of
family portraits that Kratsman took in collaboration with Boas Arad
in the Bedouin village Kasser El Sir, they used a small home cam-
corder similar in size to a still camera. The portraits were intended
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as part of a public-relations film that they were preparing for the
NGO BIMKOM (see figures 7.5-7.7). They asked the family to
assernble for a family portrait in a single space. The family came
together and formed a line in front of the photographer. Due to his
habits as a sl p]‘mtugraphr.,:r, Kratsman raised the camera and put his
eye to the viewfinder, rather than using the video screen of the cam-
corder. Time passed, and the family members stayed in place. None
of the expected signals appeared, and the photographed people
turned into captives of the act of photography. Alter about two min-
utes, as recorded on the camcorder, 2 small boy who had had enough
started walking off and, Following him, the rest of the family mem-
bers scattered.

The absence of a signal that the photograph was done created a
moment of embarrassment for both sides. The reactions of each side
to this situation intensified the power relations between them. The
photographer, who didn't lower the camera, maintained his position
2s photographer, although the act of photography was supposed to
have been over quite a while before. The people being photographed
stayed in place, didn't dare nepotiate their status, accepted their sub-
jection to the authority of an other without challenge, although the
act of photography was supposed to have been over quite a while
I.'J‘EFEITE-.

The intensificd power relations were not just those that brought
these parties together as photographer and photographed people,
but also those that form their civil world — the photographer as a
first-class citizen and the people being photographed as citizens,
true, but second-class ones whose abode and everything involved in -
that term are not recognized by state authorities. The people in
question lack minimal services such as electricity, education, garbage -
removal, housing, and se on whose infrastructures the state is sup-
posed to provide for all its citizens. The photographed people who =
remained hostage to the act of the photographer, who awaited the
signal as an external, nonnegotiable force, in fact assigned to the
photographer the authority to release them. The photographer ap-
pearcd before them as the representative of two machines —the
camera and the state. Their powerlessness vis-i-vis both, making©
them subjects of the sentence that each mechanism metes out, is -
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Figures 7.5=7.7. Miki Kratsman and Boas Arad, Kasser E| Sir,
2003.




THE CIVIL CONTRAGT QF FPHOTOGRAFHY

manifest in the "phatograph” The spectator is invited to stand in
front of the “photograph,” projected in the space of the museum on
a thin plasma screen, allowing the temporary illusion that this is a
still photograph. Despite the illusion of stills, the picture isn't totally
steady, and the spectator can slowly notice signs of discomfort on
the faces of the photographed people and watch the way in which it
is only the small boy who has the strength to “call out,” in his act of
desertion, that the king has nothing on, while he demonstrates by
walking off that neither the photographer nor anyone else is pos-
sessed of the reasonable authority to hold them all hostage.

Ownership and the Uses of Photography

The power relations between the photographer and the photo-
graphed people are not stable. Neither do they unfailingly intensify
in only one direction in times of confusion. They are malleable dur-
ing the act of photography, but in cases where they're distinctly
unequal, any temporary and symbolic changes are incapable of
totally erasing the actual power relations between the photographer
and the photographed person. The angry crowd at the funeral
treated Kratsman violently in order to force him to photograph, but
even in the context of this temporary inversion placing Kratsman in
the hands of the Palestinians, he was the one whase gaze was per-
ceived as the gaze toward which it is worthwhile orienting, the gaze
that it is worth attracting, along with the series of future gazes that it
generates.

Both this instability and malleability and the underlying power
relations that persist are visible in Michal Heiman's work on the
photographs of other photographers. Scanning their photographs
inta the computer unravels their boundaries and establishes them as
potentials. From then on, they can be stabilized in different ways,
cmphasizjng the phcrtngrnpher's point of view, making its existence
present or, aitcrnateljr, dmpping it almgeth-::r. m{wing away from it
and looking at the photographed people from another angle. Heiman
takes (the) pictures that other photographers took (of/from oth-

ers).?® Even if in the act of taking the photographs the photographer
has provided a direct or indirect service, the image is nevertheless -
one he has taken. Heiman doesn't play impostor or claim that these
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are her photographs. Within her frame she includes the credit in
which newspaper acknowledged the Photographer, as printed under-
neath the photograph, and she also includes additional (ragments of
the newspaper, enabling a reconstruction of the scene of the photo-
graph's viewing. Her gesture to the unknown photographer, which
contains an element of generosity, also contains a blunt, violent, and

-challenging gesture that forces a reopening of the issue of the own-

ership of a photograph of another as victim, “Her” collection grows
incessantly and includes thousands of photagraphs taken by others.
Some of them are probably seen by their authors as achievements,
perhaps even the best of their work, and the agencies to which they
are credited consider them their exclusive property.

The instability and malleability of photographs, as exemplified in
Heiman's work, thus returns us once again to the problematic of
ownership with regard to photographic images, this time to the re-
lated issue of the appropriation of images for uses other than those for
which they were created. Bernard Edelman, in 2 Marxist reading of

the history of photography, describes the ways in which the relations
of production created the need to stabilize the issue of ownership,
with the judiciary Prreferring to HI‘ﬂPInT old and accepted categorics
that transformed the photographer, described just a short time be-
fore as an apprentice to the machine, into an independent cre
leaving his mark on the photograph, %

In the rare instances where the photographed people themselves
have been party to lawsuits, they have heen highly skilled citizens
possessed of the means and tools enabling them to manage their
image in the world and to hone it as they wish, A famous case of this
type was that of Jacqueline Kennedy-Onassis, who sued the fashion
house of Dior for publishing “her” picture in an advertisement
Kennedy-Onassis demanded that the phot ograph be Eullpmsagd+
claiming that she had never given consent to the use of her image f’,:":

purposes of advertising consumer goods. Dior claimed, in its de-
fense, that the image was not that of E!:nncd}r-ﬂnassiS, but rather that
of 2 model I:JJ" the name of Barbara Rﬂ}'nnlds, emplﬂ}":d I}}" an agenc

for celebrity look-alikes. The court ruled in favor of Kenntdr,gnm;
and in fact undermined the indexical velation between the photo-

graph and the person standing in front of the camera. It established

ator
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manifest in the “photograph” The spectator is invited to stand in
front of the “photograph,” projected in the space of the museum on
a thin plasma screen, allowing the temporary illusion that this is a
still photograph. Despite the illusion of stills, the picture isn’t totally
steady, and the spectator can slowly notice signs of discomfort on
the faces of the photographed people and watch the way in which it
is only the small boy who has the strength to “call cut,” in his act of
desertion, that the king has nothing on, while he demenstrates by
walking off that neither the photographer nor anyone else is pos-
sessed of the reasonable authority to hold them all hostage.

Ownership and the Uses of Photography

The power relations between the photographer and the photo-
graphed people are not stable. Neither do they unfailingly intensify
in only one direction in times of confusion, They are malleable dur-
ing the act of photography, but in cases where they're distinctly
unequal, any temporary and symbolic changes are incapable of
totally erasing the actual power relations between the photographer
and the photographed person. The angry crowd at the funeral
treated Kratsman violently in order to force him to photograph, but
even in the context of this temporary inversion placing Kratsman in
the hands of the Palestinians, he was the one whase gaze was per-
ceived as the gaze toward which it is worthwhile orienting, the gaze
that it is worth attracting, along with the series of future gazes that it
generates.

Both this instability and malleability and the underlying power
relations that persist are visible in Michal Heiman's work on the
photographs of other photographers. Scanning their photographs
into the computer unravels their boundaries and establishes them as
potentiais. From then on, they can be stabilized in different ways,
emphasizing the photographer's point of view, making its existence
present or, alternately, dropping it altogether, moving away from il
and looking at the photographed people from another angle. Heiman
takes (the) pictures that other photographers took (of/from oth-
ers).” Even if in the act of taking the photographs the photographer
has provided a direct or indirect service, the image is nevertheless
cne he has taken. Heiman deesn’t play impostor or claim that these
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are her photographs. Within her frame she includes the credit in

- which newspaper acknowledged the photographer, as printed under-
neath the photograph, and she also includes additional fragments of

the newspaper, cnabling a reconstruction of the scene of the photo-
graph’s viewing. Her gesture to the unknown photographer, which
contains an element of gencrosity, also contains a blunt, violent, and
challenging gesture that forces a reopening of the issuc of the own-
ership of a phatograph of another as victim. “Her™ collection grows
incessantly and includes thousands of photographs taken by others.
Some of them are probably secn by their authors as achievements,
perhaps even the best of their work, and the agencies to which they
are credited consider them their exclusive property.

The instability and malleability of photegraphs, as exemplified in
Heiman's work, thus returns us once again to the problematic of
ownership with regard to photographic images, this time to the re-
lated issuc of the appropriation of images for uses other than those for
which they were created. Bernard Edelman, in a Marxist reading of
the history of photography, describes the ways in which the relations
of production created the need to stabilize the issuc of ownership,
with the judiciary preferring to employ old and accepted categories
that transformed the photographer, described just 2 short time be-
fore as an apprentice to the machine, into an independent creator
leaving his mark on the photograph.

[n the rare instances where the photographed people themselves
have been party to lawsuits, they have been highly skilled citizens
possessed of the means and tools enabling them to manage their
image in the world and to hone it as they wish. A famous case of this
type was that of Jacqueline Kennedy-Onassis, who sued the fashion
house of Dior for publishing “her” picture in an advertisement.
Kennedy-Onassis demanded that the photograph be suppressed,
claiming that she had never given consent to the use of her image for
purposes of advertising consumer goods. Dior claimed, in its de-
fense, that the image was not that of Kenned y-Onassis, but rather that
of a model by the name of Barbara Reynolds, employed by an agency
for celebrity look-alikes. The court ruled in favor of Kennedy-Onassis
and in fact undermined the indexical relation between the photo-
graph and the person standing in front of the camera. It established

3109



THE CIVIL CONTRACT QF PHOTOOQRAPHY

this relation as secondary to the relation between the photograph
and what it looks like.

Jane Gaines, who analyses this case, compares the claims of Dior,
(the photograph “is what it is”) and of Kennedy-Onassis (the photo-
graph "is what it ,ssjs"j.“ She claims that the precedent set h}r this
case is one that views the photograph as what it says. Her claim and
the precedent set by the lawsuit are part of the same ongoing at-
tempt to formulate an Lln:.it:rxtunding of the medium [}J-]ZII'I:HT,{}ETJPI'I}"
and determine its status as an independent image-producing tech-
nology.? If this ruling is not turned into a claim about the essence of
photography, however, a very different claim about the relation
between the image and the individual's civil status may be extricated
from it. The court totally ignored the question of the photographer’s
and Dior’s ownership of the picture, therefore evading any challenge
to the normative attribution of a phnmg]‘aph to its author, And yet it
reinforced Kennedy-Onassis’s civi] status and determined that a per-
sou is entitled to decide what uses are to be made of her image.

The court thus distinguished between ownership of the photo-
graph and the social uses to which it may be put. In so tluing, it acti-
vated the civil contract of photography, which is supposed to protect
the citizen not from the act of photography itsell, for he or she has
given hypothetical consent to conquering the world as a picture, but
from improper uses of the phﬂlugraph. Improper uses of photogra-
phy, along with the injustices they generate, tend 1o disappear from
sight when legal discourse or its interpretation reduces photography
to a unified procedure derived from its “essence™ and isolates its
characteristics from the civil relations of photography.

| won't elaborate here on the entire range of unworthy uses of
|Jlmtﬂgra!hh}' but, rather, on a |:|:|rtic:u]ar slrain, the type that derives
from a breach of the civil contract of phc:-tugraph}r, either in advance
or during the act of photography —in other words, from the abuse of
the civil status of the photographed person. To illustrate, I'll address
the case of the Afghan gir] whose picture was taken in a refugee
camp in the mid-1980s by the photographer Steve McCurry for
National Geographic.*® Her picture was published on the cover of the
magazine, printﬁd in ads Flul:lil::i:-:ing the mnnthi}'. m].'rl'inl:t:d in the
organization’s fifticth-anniversary book, and became the subject of
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Fipure 7.8. Steve McCurry, Sharbat Guta, still from documentary film by National
Geographic on the search of Gula, 2003,

follow-up articles that brought the magazine millions of readers.
Before she met Steve McCurry, Sharbat Gala had never had her pic-
ture taken {figure 7.8). The technology of photography had not
reached her or her environs so the civil contract was not familiar to
her. This in and of itself docsn’t make her out of bounds for photog-
raphy, but neither does it exempt anyone wishing to photograph her
from an extra degree of responsibility for dispussessing her of her
civil status under that contract. Since that single photograph, Sharbat
Gula had no other pictures taken of her until Steve McCurry went
back to search for her with the intention of telling millions of people
the world over, all of whom had made her acquaintance through the
first photograph, what had happened to her since — not what fate
had befallen the Sharbat Gula who lived in a refugee camp, but
rather what fate had befallen "the Afghan girl who was on the cover
of National Geographic.

When first printed, in 1985, the photograph illustrated an article
on a refugee camp of Afghans who had fled their country due to the
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Soviet invasion, The girl's photograph wasn't printed along with her
name or with any other details about her identity or her life, 1t was
present in the article as an empty signifier of the exotic and of alflic-
tion. Following the ULS. invasion of Afghanistan, the photographer
went on a search lor "his™ subject, whose name he didn't know, His
cHorts to trace her were accompanied by a simulation ol legal proce-
dures intended to verify that the woman in the new phatograph was
indeed the same girl who had appeared in the old photographs,
which not only framed her story between two National Geographic
covers but, indeed, turned the covers into the real story. The pho-
tographer had to screen various candidates attempting to claim the
coveted title of “the Alfghan girl who was on the cover of National
Geographic™ so as to reject impostors, and he employed a series of
bumiliating examinations — of the pupils of their eyes, of their cheek
Lones, of their skull structure, and so forth, The testing process was
documented, 1|i3|ﬂ.-:t}'fil to readers, and recarded in a film on the
whole affair. Experts in various ficlds carried out the process of ver-
if]‘ilﬁg the plm-!.ngrapl*.cd woman's ]'I;]l:,"lll.il.}-', not in order to substant-
ate her ownership of her image, but, on the contrary, in order to
substantiate the photographer's and the magazine’s ow ;m'xh't]} of her
image. Her consent to have her picture taken and her rencewal of this
consent, when it was proven to all that the person realtirming the
consent was the same photographed subject, made the photographer
and the magazine the eternal owners ol the image, relieving them of
the need to share with her their ownership of the image or, needless
to say, the profits they made from it.

When the first photograph was taken, Sharbat Gula was indiffer-
ent to the medium of photography. She didn’t ask 1o vuice her com-
plaint through it, Most likely, she didn't know that a phatograph
could be used for such purposes, and she therefore didn't expect it to
free her from her predicament. The first photograph printed on the
cover of National Geographic didn’t express the civil contract be-
tween her and the photographer or the readers of the magazine. R
was more like a business contract that one side manages without the
knowledge of the other side. Her breathtaking beauty and her exotic
dress, coupled with her disseciation from any concrete reality and the
concurrent preservation of the abstract "otherness” of the landscape
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and surroundings, helped turn her into an icon, a logo selling itself,
Her Ii-::bul:}' — her green eyes and her dark skin, her look, her other-
ness — all these turned into signifiers of affliction of the kind that
remains unseen, unknown, and that therefore is mainly moving. ™

" Fifteen years later, the magazine, through the photographer,
could not but offer the anonymous and nevertheless universally
known figure a new contract. Between the first and the second pho-
tograph, between the first random encounter with the camera and
the second intended one in whose realization large amounts of
money and effort were invested, Gula became part of the civil con-
tract ot photography, She gave her consent to a series of photographs,
the common element of which was the attempt Lo stress their link age
to the anonymaus icon of the past. o return, she was promised that
no idt‘rntil}ring details would be disclosed rega,niing her whereabouts.
The contract between her and the photographer (and the magazine)
included a commitment an the part of National Geographic 1o con-
struct a school for the education of young Afghan girls, antl she, in
return, enumerated in front of the cameras — this time the ones
1‘!3'*:{::‘1.11'11; the National Gmgmpﬁir film about the search for her = the
many advantages that the LLS. liberation of Alghanistan represented
for her and Jor her peuplu,

It is dificult to overlook the propaganda interests present in this
search or its role in the American effort to build up a lobby support-
ing the invasion of Afghanistan. However, it is also difficult not wo
sec that this time, the camera could not kidnap Gula's imag-:: as it hadl
in the past, Whether it was she hersell who demanded that 2 school
be built in return for the photograph or the magaxine that proposed
the barter, the second photograph could no longer be hijacked like
the first one.” Neither she nor the readers could remain inditferent
to the act of phulugraphy. Readers wheo had for years been inte rested
in her fate prepared the ground for a fairer barter, one from which
Gula herself could benelit and whose conditions she would take an
active role in formulating. ¥

Let us return now to the image of the two Palestinian women in
their destroyed home and to the stamp “pHoTO RAPE" imprinted on
it by Heiman (see figure 6.24),* for there is another dimension to
the appropriation of images for uses other than those for which they
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were created, a dimension exemplified by what Heiman has, in turn,
done to the image. It is an appropriation not for unworthy ends, but
for worthy ones. '
In the photograph, we can see the traces of the decisive moment
that was hijacked from the photographed women, as if the women
had been violently forced by the photographer and his camera to turn
into a photograph. These women are refugees whose home in the
Jenin refugee camp has been destroyed. They are sitting in its ruins.
The content of the house has been pulverized, and blabs of color at
the front of the frame, between the fragments of wall, are visible
remnants of belongings that have lost their identity. Nothing s left
whole under the rain of bombs and the foree of the bulldozers. The
walls are broken apart, and the home is transformed intc a past home.
[ts inhabitants have nowhere to go. Where they sit is neither a private
nor a public space. They are there, exposed to the gaze of passers-by.
Day and a night, they are there, Sitling an borrowed chairs in the
place that was their home — “in™ it. There are no rescue forces, no
emergency aid agencies, no rehabilitation plans. The photograph in
front of us does not capture a sin gle decisive moment. [t is static—a
“report from a disaster zone,” as Amira Hess called it in the article
that this photograph accompanied. In Heiman's scrics of photographs
of destroyed homes (Attacks on Linking), the stamp “pHOTO RAPE"
can't refer to the moment of the photograph. The “Photo Rape"” in
the Jenin refugee camp depicts a permanent condition. These are
people who are totally exposed to others’ gaze, dispossessed of their
citizenship and, in this series of photographs, of their homes, as well,
people who are unable to obstruct the act of photography. Whether
physically or contractually, these are people who are utterly exposed.
In using the stamps, Heiman forces herself en the photographs.
She positions herself as a party in the image and in the relations
between the photographer and the women, as if she herself wished
to bear witness. The women in the picture were raped, she tells us,
Dﬂn.'t be misled by their heavy clothing, their badies wrapped from
heac to foot, the silence surrounding them. There was an act of rape
here. It's just that their bodies survived and are now forced to
become a photo. It is not a photo of rape but a “Photo Rape”” The

photograph realizes the rape of these women, the act that potentially - .
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turned them into a picture. They are forced to become a picture
from the moment they have lost their capacity to refuse to do so.
Their right not to become a picture has been denied without their
having had any means of resisting or anyone to protect their right.
The stamp embedded in the photograph addresses the spectator,
admits to the incapacity of the photograph alone to address the spec-
tator assertively, to demand her attention, to demand her recogni-
tion of the injustice.

When the name of the photographer who took a photograph
such as this one is known, Heiman secks his permission to use the
page of the newspaper on which the photo appeared. However,
when the photographer is inaccessible, she uses the photo anyway
and justifies her decision with the claim that the photographed women
did not give the photographer their permission to print it either. In
the spirit of the civil contract of photographby, one might offer an
alternative formulation to the cffect that their consent to be pho-
tographed can he assumed, while this by no means includes consent
to anyone's ownership or exclusive claim to their image and cer-
tainly not Lo its concealment from the public eye.

Through a series of intervening actions — sorting, cutting, re-
photographing, emphasizing details, naming, stamping, enlarging,
embedding, and others, Heiman “activates” the photographs. Their
“activation” causes them to lose what might have been thought to be
their stable content — the content answering to the gestures of iden-
tification that is thought to be awned by the phetographer or the
agency that employs him. As a result, the pictures invite recxamina-
tion. These are never photographs that have made the top of the hit
list of horror images. They arc pictures representing a banal, mun-
dane, nonspectacular evil of a type that some of the spectators con-
sider a legitimate act of punishment, The victims photographed in
them are “routine victims." The Palestinians whose home has been
destroyed around them do not stand at the center of a mass relicf
effort to assist them and to reconstruct their ruins. These static
photographs include no dimension of urgency, cither on the part of
official bodies or on the part of the people photographed, and the
spectator, following them, leafs calmly through her newspaper. This
is the fate of the routine victim in the procession of horror images.
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When the spectator enters the museum space in which this
photagraph s re-presented, however, she knows she is not alone.
The doctored (“nursed™) photograph claritics what she missed about
the photographed women carlicr, in the picture’s former incarnation
A3 A newspaper item. She is not alone vis-3-vis (he photograph., Nyj-
ther is she alone in her shortsiphtedness, She is invited 1o revxaming
hoth. Now, when the photograph has been blown upr to giant dimens
stong, it would be difficult v miss cither the photograph or what she
previously had not seen, This series was displayved in the form of
hackdrops banging from the ceiling like the ones displaved in pho-
tographers” studios, The photograph as backdrop constitutes an invi-
Lation o the spectator to stand in front of it and take a picture. The
spoectalor is invited (o use the photograph as a backdrop and take 2
smapshot. A souvenit, A monument to horror,

This invitation causes g Form of discomfort that can be deseribed
i_n the following paraphrase: “Their catastrophe, mv souvvenie? It
torees the spectator 1o decide, in full view ol additicnal speclators,
whether or not to 1ake a picture, In using the invitation, the pho-
tographed women become g I-.:rk:h*up aJImring Lhiee sprctater Lo take
2 picture with her back o them and then to po home, taking their
Lmage :‘Jung with her ax hesesty, I :Iu-t-lin[ng the invitation, the spec-
Lator expresses her wawillingness o tum them into boaoty andl her
critfeism of ur reservations about those whis dor s, )

Spectator A: Whatever they're handing out, I'm taking.

Apectator B: These are human beings. They'ye just been through a
t!i:mﬁ'lrr. How Lan vou |un'l them? .

Spectater A: ' noy louting, and I'm not stealing, i .~.-hnuling out
Y rotest,

Spectator B: You don't vare about anything at all. [s ail the same
l.“ vou as long as vou've got something to take home with Yoo,
;f::.'liu:"r‘:::‘r:l:it;f_;{ﬁ!al s so self-righteous — as if vou didn’t take home
Spectator B: 1U's not the same thing,

Spectator A: Right, 1 take the photo home and pive it fife, show it
Ly athers — “and vou shall tell to your sons, .. "

Spectator B. Hl'vpping on carpses, huh?
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'I":l"w'""'r‘t”}r di The seandal isn’t here, where j-‘uu'n.- inul‘.ifl,h!, foar it
The scancal is in what vou see, el not in the fact that iCs seen or
that vou take a picture,

Ane so Farth,

Apectator A ad Spectator B are formualating their stands, The
photograph is silent, The fact that it is o backdrop invites them to
act. The seene in the photograph is painful, IF they laok at the photo
anel sew in it the sultering and aflliction, their helplessness in the B
ol it simply increases, What could they even presume o o abeat it?
The First [roposes using the picture; the second proposes tetraining
lem using it The lirst suggests seving and showing, distributing
H'i:Et*F_\'. Jre rlhf[ﬂg, Il‘m:l.-m:i'l.ling. activating, c]rlh:'nﬁng: the other LIS
gests viewing it hersell and abstaining from showing it She calls lor
compartmentalization, sanctification, ritualization. Every day, as
they lieal theaugh the papers, they see pliotographs like it They have
already adopted a particular viewing practice,

Muist ]il"-'.'r}‘. the |H':'11n|l|in.mt \'irwing pract e 1% a |.'|I.ril_'|i glmu'v al
the phote while reading the caption and a hop skip and a jump ta the
next page. This practice was instivuted after they had already seen
painful pictures. 1008 the practice of one whe has been theee, not that
ol one whao First encounters a photograph ol sullering, horror, or
altliction, At some jrovint, le:.' dan’t remember when it happened.
Usually, when they Dip through the paper, no one is watching them,
I8 just them and the phoatograph. ['s hard for them o stay with i,
to wateh itz they're mare comifortable when it passes. The space of
the museum and the implicit invitation o take a picture causes them
Lo stop For a moment and examine other options, t offer themselves
an aceount of their attitude toward [.'lhﬂ[{l!_tl'.‘ll}h.‘i in gwwrnl and to
horeor photagraphs in particular,

The lirst spectator can't bear the loneliness she feels in the Face
ol the pleture and proposes getting herselt out ol it She doesn't
know what worthy viewing is, she just knows that it's hard For her
there alone, Mavhe if she shares the photograph with someone,
shares her presence vis-3-vis the photo sraph, sumething will become
clearer — the photo, her attitude toward i, or mavhe her atlitude
toward the world. The second spectator may or may not feel loncly,
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but she prefers to stay that way, to immerse herself in her singularity
apposite the picture and, through this, to determine what improper
viewing is. Not only doesn’t she want to peep at the photographed
women in their misery, she would also like the newspaper editor to
think similarly, and perhaps also the photographer. But the horror
goes on, and it generates more and more photographs; what is left is
examining the various uses and politely rejecting those that propose
making no use of photography.

Heiman is a spectator of the first type. For years now, her work
has expressed a refusal to remain alone in front of the photographs.
Testers, spectators, photographers — everyone is invited to help her
look at the |:hut-c}graphs, whether in private or in public. In 1997, she
created her first “test” of the spectator — Michal Heiman Test No. | —
in the framework of which spectators entering the museum were
invited to talk about photographs that were shawn to them by an
“examiner” (figure 7.9).2 The discussions of the photographs that
this generated publicly transgressed the photograph’s dumbness and
the museum’s silence.’® The tests created by Heiman, like her trans-
formation of destroyed homes into backdrops offering the condi-
tions for re-creating the photographic situation within the museum,
express the anxiety//phantasm invested in the act of viewing horror:
"Don’t leave me alone in face of these photographed people. Talk
about the photographs to me.” At the same time they are an attempt
to replace the a11:~:icl}rf phantasm with a civil collaboration that will
place it between brackets. “What is in the photograph?” “What is
seen in it?” “Who is seen in it?" *Why arc they looking at me like
that?” “What is she doing?” “What is he up to?” “Why is she silent?”
“What is that blob?” “Where is she looking from?" “What does he
see?” — myriad questions, all of which are troubling and all of which
will remain, in the inal analysis, without conclusive answers,

The anxiety in the face of the photegraph’s silence is transposed
onto a double phantasm: that it will stay silent and its truth will be
buried beneath it forever, that it will speak loudly, directly or via
mediators, and will betray what ought 1o be silence. These anxi-
eties/phantasms derive from the double status of the photograph as
transcendent and as the handiwork of a person. Thus, the procedures
employed with relation to the photograph ask it to speak, to explain
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itself, and see it as “supposed 10 know,” while the procedures creat-
ing the network of speakers ask them to speak, to explain the photo-
graph, and with their assistance — examiner, assistant, museum
spectator, and so on — to recognize that the one who is “supposed to
know™ does not exist.

The one who is supposed ta know has long age evaporated. The
fact that she doesn’t exist doesn’t eradicate the desire to latch onto
her coattails and demand an aceount, See the suffocation? It's hot in
there, damp, crowded. You can gulp the fear, chew the despair, The
sky is angered, ruins, holes in walls, too many hours — 2]l is eminous.
Objects swell and expand, the walls contract, the dams of emotion
break: anger, destruction and devastation, cries of outrage. The
photographs deliver the sights without a soundtrack. Otherwise, you
might go insane. Just faces, portraits, of an individual man or
woman, parts of familics, emblems of death, a substitute for obituar-
ies, so that we may know the face of the dead, recognize the malady
of death,

And then a laugh breaks in, bursting out of the photograph,
taunting, grating, relentless. This time the photographer didn't crase
it. And again the routine silence, measured movements up and
down, endless skill, you could go crazy cvery day, every day, the
clenched lips, the razor-sharp direct gaze. The photographer is long
gonc, will be back tomaorrow; the soldier, still there, stays within the
irame — without him, I would stand face to face with the lady and
her baskets. What could I say to her that hasn't been said to her yet —
what? You could go insane, but | go insane when she's absent, when
the pictures disappear, when all goes on as usual, but the pho-
tographs refuse to appear, turned down, politely rejected, the editor
making time for another type of color, better suited to the season,
lighter and more transparent, a pastel-tinted chiffon skirt, and again
on the next page, you can go crazy, rummage through boxes, use old
newspapers, cat breakfast with them —if they hadn't turned yellow,
one would never know that what's printed in them isn't new, as
fresh as if they were this morning’s paper — five killed, four portraits,
one missing, the family refused o cooperate, soldiers in night light-
ing, ready to counter the fall of Qassam rockets. “Like in 2 David
Lynch movie,” the editor thought and stretched the photograph
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across a double spread: The plaintiff will be charped, her face
blurred, intentionally, perhaps sub judice or maybe not. The question
whether it's a paper from this morning or a year ago is important
only this morning — by noon it evaporates, the pages jumbled on the
desk, piles of yellowing newsprint, a paper dam.

But whether there are or aren't any photographs, the pictures are
present all the time. When the photographs are absent, only words
are left; when the words are on their own, language is foreign,
threatening, unreliable, abstract, used, sometimes overused, homog-
enized, without cracks, without blemishes, without a stranger wha
held it and staked a claim to it, the same stranger who always arises
out of the photograph, who has acted on the photograph, acted on
the photographer’s action, collaborated with him, no, not consent-
ingly — it can happen without consent, as well. The photographer
didn’t even know, and here she is, the stranger — there in the picture,
no, not the photographed person, anether stranger, strangeness that
has turned the action into a joint one through acting on it, deflecting
it from its course, rnl'lbing its meaning, returning it to its owner,
who no longer recognizes it, who thought it was his, promised better
times, as if he were the giver.

Without photographs, one can go insane. The photographs tes-
tify that those photographed are still there: Look — they participated
in the act of photography, always a jeint action, a multiparticipant
action, and the photegraph is a dam holding back someone’s words,
a living contradiction. There was someone else there, and sometimes
it takes weeks to see the part of it that is the foreign presence, some-
times days, never immediately, at least an hour. Sometimes the pho-
tographed man or woman has no part in it — the photograph may
have no people in it, nothing in it but landscape, the landseape that
all have abandoned. Then, too, you need hours of looking, possibly
days, weeks, or years, but in the end, the silver iodide will burst into
dance and disrupt the limits of the photograph.

The photograph is the site where the collaboration coughs up its
secret. There is no noncollaborative action except when life ends.
When life ends on ane side, the air thickens on the other. The sky is
open and clouds float, laughing above at the border traced on maps
in a sure hand and transcribed onto the stony fields.
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CuarTeER TWO

The Civil Contract of [‘hﬂtngrnph}r

We have seen that citizenship is a form of relations between the gov-
erned individual and the governing authority, relations ultimately
based in a political equality between each and every governed indi-
vidual. | will now explore the ways in which, when separated from
nationality or any other essentialist conception of a group of gov-
erned individuals, citizenship comes to resemble the photographic
relation. Exactly like citizenship, photography, is ne one’s property.
It cannat be owned. Photography, at least the kind that I'm con-
cerned with in this book in which photographs are taken on the
verge of catastrophe, also is a form of relations of individuals to the
power that governs them, a form of relations that is not fully medi-
ated through such power, being a relation between formally equal
individuals — individuals wheo are equal as the governed as such. It is
a form of relation that exists and becomes valid only within and
between the plurality of individuals who take part in it. Anyone who
sddresses others through photographs or takes the position of 2 pho-
tograph's addressec, even if she is a stateless person who has lost her
“right to have rights,” as in Arendt's formulation, is nevertheless a
citizen —a member in the citizenty of photography. The civil space
of photography is open to her, as well. That space is configured by
what | call the civil contract of photography.

Photography is an apparatus of power that cannot be reduced to
any of its components: a camera, a photographer, a photographed
environment, object, person, or spectator. “Photography” is a term
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that designates an ensemble of diverse actions that contain the pro-
duction, distribution, exchange, and consumption of the phota-
graphic image. Each of these actions involved in the photographic
event makes use of a direct and an indirect force — taking someone’s
portrait, for example, or looking at someone's portrait. Much has
been written about this violent dimension of photography — the
potential for turning any concrete encounter into a violent clash.
However, compared with the endless number of photographs taken,
rare are those cases where eruptive violence replaces the relations
between the protagonists. That is because a civil contract regulates
these encounters, reducing and most of the time eliminating the
possibility of direct violence. As long as photographs exist, | will
contend, we can see in them and through them the way in which
such a contract also enables the injured parties to present their
grievances, in person or through others, now or in the future.

This turn to the rhetoric of the contractarian tradition in political
theory may seem curious, and in need of explanation. After all, the
contractarian tradition has left the moment of contract itself outside
the political order and wasted no time on the relations between
governed people that are not enabled, mediated, and constrained —
let alone dictated — by the ruling power. In fact, many thinkers in
that tradition have tacitly agreed with Carl Schmitt's reduction of
the concept of the political to the space opened by and demarcated
through the sovercign decision (or a series of sovereign decisions). !
They were mostly interested in ways to justify and limit sovereign
power, which many of them understood very difterently from Schmitt,
and this has been the main way in which the rights of individuals, the
interests of the public, and the commotion of the multitudes have
been taken into consideration. The individual, the public, and the
multitude have always been considered with a view to the power
that is at one and the same time the most dangerous for individuals
and ultimately necessary for their protection, a condition for their
coexistence in a group.

Thinking with Schmitt from the opposite direction, Agamben
uses the image (or metaphor) of the contract to articulate the ways
in which social and political relations manifest themselves in the
realm determined by the sovereign decision. Concluding his discus-

86

THE CIVIL EONTRACT OF PHOTOCRAPHY

sion of bare life as defined as “sacred life” under Roman law :thﬁ
lite of homo sacer, he who “cannot be sacrificed and yet may be killed

— he notes:

It has been rightly observed that the state is founded not as the expres-

sion of a social tie but as an untying (déliasen) that prohibits {ﬂ?-:iml.:.

L gtre, p. 125). We may now give a further sense to this r:I:u'mI. Déliason

is not to be understood as the untying of a preexisting tie (which Iwuulid

probably have the form of a pact er a contract). The tic itself ori gman!ly
has the form of an untying or exception in which what is captured is
at the same time excluded, and in which human life is politicized only
through an abandonment to an unconditional power of death. The sov-
ereign tie is more originary than the tie of the positive rule or thre tie of
the social pact, but the sovereign tie is in truth only an untying. And
what this untying implies and produces — bare life, which dwells in the
no-man's land between the home and the city — is, from the point of
view of sovereignty, the originary political element.”

The incommensurability of contractarian political theories with
suvereignty which Agamben underlines is a supcr!’mml. one, because,
as noted above, the original moment of the contract itsell has been
left outside the political-historical domain, and c:c:-nr:r‘ctel m?ntracts
arc always scen in terms of the authorities who can limit, imposc,
intdluce, or invalidate contracts. The true oppaosition, [ suggest, is not
lwetween contractarian theories and theories of sovercignty, but be-
tween “sovereign violence,” which *is in truth fou nded not on a pact
but on the exclusive inclusion of hare life in the state,”? and multiple
voluntary asseciations between many inclivitlua!s: which rcprf:-du.cu
the original moment of contract without neccssar:l}: reproducing its
result, that is, the constitution of a sovereign authority. }

And where Agamben insists (rightly) on the fact that “the state of
nature is, in truth, a state of exception, in which the city appears ﬁ::r
an instant” and “is thus not an event achieved once and for all but is
continually operative in the civil state in the furm‘ of the sovereign
decision,” # 1 would like to insist on the fact that “the state of con-

Irait,” too, is continually operative in the civil state — inr order to
reproduce not sovereign power, but rather a space relatively free
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from its intervention, a space where “thinking a politics freed from
the form of the State” becomes possible.®

“Thinking a pelitics freed from the form of the State” is Agam-
ben’s own project, described in The Coming Community (1993) as a
politics founded on the “Whatever,” on “singularity,” “not in its
indifference with respect to a common property (to a concept, for
example: being red, being French, being Muslim), but only in its
being such as it i5."¢ But there is another way ol thinking politics
freed from the state, one that not only can receive a theoretical
account, but that can do so because it is manifest, in the form of
nongovernmental political activitics of many forms and agendas,
in empirical form throughout the world today. That is a politics
founded not on singularity, but on the equality of the governed “as
such” — as they are. It is based not gp a community tg come, buton a

community, or rather several communities, both within and beyond

the boundaries of the sovereign state, that afwﬂg-
Ties that employ a variely of means — photegraphy prominent among

them — to edify an open political space where no one can decide on
th'emﬁ?,za‘n?rmmnnm be made, 2 community in
wHich a new beginning 1s a ri erved Jor each ol its members
and selidarity among s members precedes the submission and the
identification withrpower. As Hannah Arendt has noted with regard
to the power of the sovereign, “the moment the group, from which
the power originated to begin with (potestas in populo, without a
people or a group there is no power), disappears, ‘his power” also
vanishes.” In a politics founded on the equality of the governed,
power regains its meaning, not as a governmental tool, but as "a
human ability not just to act but to act in concert™ and to negotiate,
sometimes successfully, sometimes not — with sovereign power®
The civil contract of photography, whose text [ have drafted dur-
ing the years of the second Palestinian intifada, bears witness to an
attempt to find refuge amid the loneliness of being a spectator whe
has been addressed every day by photographs documenting the daily
horrors of the Israeli occcupation. Working out and making explicit
the clauses of this tacit contract has been an effort to think my rela-
tion to and attitude toward these photopgraphed individuals beyond
guilt and compassion — outside of the merely psychological frame-
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work of empathy, of “regarding the pain-et-ethe ** o the bastsc

T show that this mutual trust, mediated by photography, isa E:urm of
relations between individuals that was first established durmg: the
mid-nincteenth century and that has gradually developed ever since.

e civil contract of photography can be extracted from existing
fjhntngrap T TTICC - ane—ts is irreducible to any of tnt.
nor can it be depicted as a product of their accumuiatian. ; IIVCT,
positing this contract is a way to delineate part of the new :,Ir con-
structed space of civil relations that has been upm::ml - an:] cven
necessitated — by photography. In addition, developing the ¢ arac-
teristics of this contract is my way of questioning photography's
political configuration and reflecting on its c:f!'m:t on the mﬂdc;n
form of sovereignty and its territorial articulation. Briefly put, the
camera modified the way in which individuals are governed m.ﬂl .thv:
extent of their participation in the forms of governance. It is that
change that T explore here.

The Invention of Photography - : .

To this day, historians of photagraphy persist in an::iurmg the issue
of the origin of photography’s invention in.a sustained attempt L:I:
determine its precise moment of birth. While the mcﬂ:mcnt of hl.]"t
is controversial, the consensus is that it exists—a single, n?agmal
moment reappearing as a constant anchor in.all the narmt:ms of
photography’s evolution, an axis relative to which the ‘mm;ll; alter t‘tn}
tive chronologies are all presented, a time from winchgt e aﬁ o
nhotography is calculated and its centennials celebrated.” I'm 1 m;
ring here to the summer of 1839, when the daguerrcotype, name
Alter one of its two inventors, was exhibited in the Frcn-::l_l C}tambar
of Deputics. This was the date that marked its transformation into an
abject of national legislation and a source of monthly payments 1o its
inventors by the French state, entitling the state to render it a pub-
licly visible invention, open and accessible to all, whose uses were
nol restricted by copyright. However, it is well kml:n-irrn that before
this official birth date, Henry Fox Talbot of Great Britain had already
claimed the title of inventor of this new technolegy and had pro-
vided evidence of his presentation of his invention to the British

B9



THE CiIviL CONTRACT OF PHOTOGRAPHY

Royal Society over a decade earlier. Another claimant to the title was
Hippnl}'te Ea].rard, who went to dramatic lengl;'hs to make his claim.
Nevertheless, the daguerreotype endured as the prototypical term
for what soon became phatography.

In 1931, about ninety years later, Walter Benjamin opened his
essay "Little History of Photography” by noting “the fog that sur-
rounds the beginnings of photography,” ebscuring the beginnings of
this technology. And yet, he wrote, in contrast to the case of print-
ing, the fog in this case is not all that thick, for “the time was ripe for
the invention, and was sensed by more than one —by men who
strove independently for the same objective: to capture the images
in the camera obscura, which had been known at least since Leo-
nardo’s time."'® Benjamin elaborated somewhat on each of those
protagonists, in fact circumventing the question of the origin of pho-
mgraphy whose answer converges into a singlc inventor's name,
There was no single inventor. Instead, Benjamin proposed a new
perspective of photography’s beginnings. The origin, he suggested,
was the appearance of a professional community.

In 1999, the American historian of photography Geoffrey Batchen
published a book that he titled, with a quote from Daguerre, Burning
with Desire. As | noted, Daguerre is conventionally considered the
inventor of photography, despite repeated retractions of this title
since the moment it was granted. In 1827, when Daguerre himself
was still far from solving the question of how to fix and preserve the
images created within the camera cbscura, Joseph Nicéphore Niépce
had already discovered the solution. At the time, however, it was
considered unsatisfactory. Daguerre wrote Niépee: “l am burning
with desire to see your experience from nature."" Batchen's thesis
develops further Benjamin's intuitively written claim that photogra-
phy was “sensed by more than one — by men who strove indepen-
dently for the same objective” Traveling backward in time, Batchen's
work periodizes the beginnings of photography at the end of the
eighteenth century, joining together the findings of various scientists
working in separate disciplines (optics, chemistry, and physics), all of
whom were experimenting with means for producing images that
would endure after the shutter of the black box had snapped shut
over the aperture.

O
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Batchen didn’t do away with the question, but he can be said to
have broadened the arena within which historians still attempt to
pinpoint a moment of photography’s birth. This, for initanm‘.. is the
vein mined by the studies of the historians who contributed to the

» 2003 exhibition at the Musée d'Orsay and to the exhaustive accom-

panying catalogue, both centering on Daguwr-:‘alnd lhﬂ.daguermw
‘type. However, most of the historians who participated in th-:: cata-
logue (including Quentin Bajac, Stephen Pinson, and Dominique
Planchon-de Font-Reaulx) not only analyzed Daguerre's singular
contribution, but also claimed primacy for it. The national dimen-
sion, intertwined from the outset in this debate and on which 1 will
1ot elaborate here, thus surfaced, even in these recent studies."
In his article in the catalogue, historian André Gunthert Sﬂl.lg‘]'.tl
(o offer an answer to a question that had already been posed ?‘s}f his
predecessors: [f the technical achievement of prescrving an image
was attained as early as 1825 by Talbot, and if Niépce and Eraguc‘.rrr:
had in fact possessed this knowledge while Ni¢pee was still alive,
why was it that they failed to publicize their discovery? In response,
Gunthert has claimed that from 1835 to 1837, the scientists nad
invested their concentrated efforts in perfecting the invention, while
lrom 1837 to 1839, they had focused on what he called the packag-
ing of their invention and on the means of distribution, “"What
Daguerre wishes to present to the public is not a mere process
or principle or recipe, but a finished product, containing hoth the
necessary equipment, provided as a ready-to-use kit, as well as prac-
tical and symbolic instructions.™ The development of photography
alter the daguerreotype, to which it put an end, Gunthert sces as
a marginal phase in the history of photography, phnﬁc_t.hat hg
described as “reprofessionalization by elitist photography militants.
heir efforts toward liberation from the rigidity of the daguerrco-
type, toward opening up photography to individual crt‘::llti"ftnczss
as regards the photographic apparatus itself, were vanquished, he
claims, by the photographic technology developed around IEBFII}.
I'his technology returned photography to the principle ch:ur.actcnr
i of the daguerreotype which, today, still remains a defining fea-
ture of photography — its condensation into 2 black box 'L'-erwf:c.n
whose walls all technical matters are obscured and buried, so that it
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works itself, so to speak, at the click of a button, making it accessible
to all.

Gunthert accordingly ends his article with a call to view Da-
guerre “as a pioneer in the full sense of the term, not of the process
of perfectly inscribing [an image] but, of photography as a prac-
tice."™ Gunthert thus recognizes that Daguerre did not develop the
process singlevhanded]].r and cannot, consequently, he considered its
inventor. He does, however, seek to credit him with being the first
to make this invention sufficiently simple and reliable for it to be-
come accessible to the public at large. This achievement, though, in
keeping with Gunthert's own claims, was attained only in 1907,
about half a century after Daguerre’s death.” While the accessibility
and operational simplicity of cameras, according to Gunthert, was
achieved only at the beginning of the twentieth century, he never-
theless views photography as a nineteenth-century invention.

Mone of the historians contributing to the Musée d'Orsay exhibi-
tion or catalogue perceived themselves as historians of the apparatus:
the daguerreotype or camera. And yet, all of the histories they nar-
rate are caught within a single narrative framework centered on the
technological invention and on its inventor and distinctly converging
toward this center, Contrary to these narratives, I'll contend that
photography was invented at precisely the moment when the in-
dividual inventor lost the authority to determine the meaning of
his invention. Thus the question “"who invented photography?” is
drained of its meaning. At that moment the use of a variety of tech-
nologies of creating images — daguerreotype, Calotype, Panotype,
Talbotype, Crystallograph, or Ambrotype, to name just a few, ¢ all
placed at the public’s disposal by their various inventors toward the
end of the 1830s — exceeded the realm of control of this or that
single inventor, this or that sponsoring state, and proceeded to cre-
ate a new sphere of relations between people.

The invention of photography, then, is not the achievement of a
single person who may have isolated severzl chemical elements and
activated them by means of a certain mechanism. Instead, the inven-
tion of photography was the creation of a new situation in which dif-
ferent people, in different places, can simultaneously use a black box
to manufacture an image of their encounters: not an image of cthem,
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but of the encounter itself.” Not only is the invention of phﬂtcfg*
vaphy the invention of a new encounter between people, but the in-
vention of an encounter between people and the camera. Photogra-
phy was invented at the moment when a space of plurality was
initiated, at the moment when a large number of people — more than
just a certain circle of acquaintances — took hold of a camera and began
using it as a means of producing images.
hotography was inve ~They
cannot be identified; they do not belong to any milicu of profession-
als, but are ordinary people who, simply by using a camera, both pro-
muted photography and initiated what I am f:nl!-in_g the “f“! contract
ol photography. A description of them would be impossible to com-
plete and could not provide a full account of the civil ::untrarct.ui’ pho-
tngraphy’s conditions of possibility if we failed to note explicitly thft
looking at photographs was an inseparable part of p_l'tutﬂgraphy 5
institutionalization and that the validity of the contract is duc, at least
putentially, not simply to the new ability of photographers t-:: take
photographs, but to the oscillation between the phntngraphlt:rs and
(e spectator’s position. This oscillation inhercntly uf&dtrmmus any
legal or juridical claims that anyone daes or can “ow n" a photograph.
Not only can no single individual claim to have invented p{mmgrn phy,
liit the propertics of photography itself make it impossible for any
single individual to claim exclusive property rights to 2 photograph.

The Space of Political Relations in Photography

1y invention of photography offered the gaze an absolute plane of
visual immobility, a plane on which all movement is frozen, trans-
frmed into a still picture that can be contemplated without distur-
pance. However, in this picture what has been established — what has
leen fixed and stabilized — what “was there,” to employ the succinct
plirase coined by Roland Barthes in Camera Lucida to -::hara:l:telriz:
what every photograph says of its subject, that it “was there, !,I is at
minsl a testimony to the moment of the photograph’s eventuation in
which photographer, photographed, and camera c:ncnu‘.nfﬂmd one
another.” Even when this encounter occurs under the difficult con-
ditions of distress or disaster, when a threat looms over or has al-

veady caused harm to the political space, as a space of plurality and
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action, the act of photography and the photographs it produces
might, at least potentially, restore it. In other words, although pho-
tography may appear to b istinat of the contemplz

I : ativa), a moment in which all movements have
been eliminated, it is actually deeply embedded in the active life
(vita activa); it attests to action and continues to take part in it,
always engaged in an ongoing present that challenges the very dis-
tinction between contemplation and action.?® The photograph al-
ways includes a supplement that makes it possible to show that

ere” wasn't th Tway.

earance of what "was there” from the first daguer-
reotype of 1837 and its transformation over time into an imageless
monochromatic surface might serve as an allegory for this structure
of relations. The daguerreotype shows “a section of wall and bench
(or perhaps a window ledge) cluttered with various objects typically
found in such places. These include the following: plaster casts of
the heads of two putti or cupids, complete with small wings®' This
description, which adheres to the plane of the visible as closely as
possible, is revealed as an utter fabrication after inspecting the da-
guerreotype preserved in the vaults of the French Society of Photog-
raphy (SFP) in Paris. The daguerreotype, which has (re)turned into
a plane of silvery ash, is kept inside a safe-deposit box alongside a
reproduction intended to attest to what is seen in it, despite it no
longer being visible. The omission of this daguerreotype from the
great Daguerre exhibition at the Musée d'Orsay in 2003 was based
on the assumption that a yawning divide lies between what was seen
in the first daguerreotype and what can actually be seen.?? What lies
in this in between, between what was seen in the first daguerreotype
and what can actually be seen in it, is the very space of relations of
photography,

This space is characterized by a particular relation to the visible.
There has always been a regard for the visible. The world has a visi-
ble dimension; human beings are equipped with eyes and conduct
themselves, to a large extent, in and through the warld in keeping
with the ways they observe it. The traditional distinction between
the life of study and contemplation (vita contemplativa) and the life
of action (vita activa), assigns contemplation a realm of its own that
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is essentially visual — reverie, wonderment, marveling, disinterested

" pausing vis-a-vis a landscape or a figure. Since the days of ancient

(ircece, the metaphor of this gaze has served to conceptualize ab-
stract thought: theory, speculation, study, things that people imagine
vr understand through the use of their imagination, and so forth.
Ilowever, attitudes toward the visible have always included two ad-
Jitional modes, as well, both of which are unrelated to the world of
contemplation and, conversely, more closely approximate the world
of action. The gaze, after all, is an inalienable part of action, of in-
strumental activities, of the effort to achieve goals and objectives, to
prow more efficient and more sophisticated.

Hannah Arendt, who revisited the classical distinction between
Ihe realm of contemplation and the realm of action in The Human
Condition, drew a distinction between three forms and three areas of
action. The first form, which she defined as labor, consists in activity
designed to provide for the basic needs of existence, allowing sur-
vival and the reproduction of life. The second form, which she
delined as work, consists in activity creating products that do not
wrve immediate needs and that are not used up through direct con-
sumption. Such pmdm:tﬁ include instruments, tools, and tool parts
that may be used in creating additional products and, finally, in cre-
ating an entire world, arranging the life of humans on the planet and
allowing them to turn its space into their abode. The third form is
artion, which is unlike work in that it does not produce an end prod-
wcl or carry out a previously made plan. This form consists in indi-
viduals' ventering to generate something new through action or
specch, doing so in public, among many other people, exposed to
their gaze, in the recognition that the individual cannot fully predict
the outcome of this venture or control the way in which it will
vvolve in the world.

I will draw on Arendt's distinction among three modes of vita
wtiva to characterize various forms of active, noncontemplative
pazes. The two most widespread ones are the identifying, orientative
jze, which, [ propose, is analogous to labor, and the pruf'cssi_m'.al
waze, guiding and accompanied by certain types of action, which T'll
present as analegous to work. Gazes of the first kind constitute part
ol the practice of orientation and survival based on the mechanism
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of identifying what is visible, which is a necessary condition for exis-
tence. The individual observes her surroundings in order to identify
herself within them, to plan her movements, and to identify the
objects, animals, and people t
intenti angers and opportunities implicit in each
encounter. Gazes of the second kind, which might be termed “di-
rected” or “intended,” are typical of professicnals (doctors, artists,
police, architects, educators, etc.) and allow the arrangement and
control of what is visible through the use of a body of knowledge
that is incremental, ongoing, and evolving. The professional gaze
160 [ necessary to basic survival, but, rather, to the ordering of cer-
tain types of activit: 2 ' vents and circumstances, te
hand-eye coordination, and so forth, in situations where action is
free of the need to satisfy immediate needs and is, instead, anchored
to goals of a higher order,

The identifying gaze and the directed gaze have accompanied
human existence from its very beginnings. Prior to the invention of

€ encounters, disucrningm A

hotography, however, it was difficult to find a gaze of the type that
ﬁ[ﬁ@ﬁbﬁﬁun in the sense defined Iﬁ-ﬁﬁmndt. Until then,
the practical gaze was either an identiTying, orientalive onc or a
professional gaze directed toward a definitive activity, The gaze rec-
ognized as distinct from these two forms lay outside the realm of
action altogether —the contemplative gaze that gives pause and
wonders. Then, the invention of photography added a new way of
regarding the visible, one that previously did not exist or that, at
least, existed in a different manner. This gaze is based on a new atti-
tude toward the visual. It constitutes in an approach toward items,
situations, customs, images, or places that, before photography came
into existence, were not held worthy of contemplation in and of
themselves. This approach or attitude now exists in contexts of plu-
rality, among people, in a public sphere, contexts within which every
participant not only contemplates what can be seen but is also, her-
self, exposed and visible, Such regard for the visual departs from the
disciplinarian gaze or the pattern of communicating prerecognized
messages. [t approximates at least the central distinguishing features
of action: it includes the aspect of 2 new beginning, and its ends are
unpredictable.
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The members of the community of photography are, as stated

"~ above, anyone and everyone who bears any relationship whatsoever

i photographs —as a photographer, a viewer of phutﬂg{'iﬁhs. or
photographed person. While it is customary to draw distinctions
letween amateur and professional photographers and also, perhaps,
livtween random or occasionally photographed persons and those
fur whom being photographed is 2 profession, the community of
photography is not actually organized around lhesf.‘ distinctions. It
is 1 broad community, which [ venture to call “the lr:llii.tﬂnr:" of ph:n-
tography,” and it is borderless and open. The relations hctwee?n its
members cannot be defined in terms of a common professional
interest in photography. Within the framework of this Eﬂmm}lfﬂt]ﬁ.
the third manner of gazing, the third form of regarding the visible,
which [ have related to Arendt's concept of action, appears from the
oulset with eivil characteristics. Much like action, which always
aceurs within a political sphere of human plurality, the singularl gaze
vnabled by photography, which I view as a civil gaze, u%sn E:&xlsts =
always and only — within a plurality. The spectator activating t%us
iz views the photograph and recognizes instantly that what is in-
seribed in it and discernible in it are products of plurality — the
plural participants in the act of photography (the photographer, the
photographed person, and the spectator). Moreover, the spectator
instantaneously recognizes them as products of the multiplicity of
¢lements that enter into the frame, whether in keeping with I'.]'l;
. . . . .
}u them. The civil gaze doesn’t seck to control the visible, but nei-
tlier can it bear another’s control over the visible. In particular, it
cannot consent to any attempt to rule the visible while secking to
abulish the space of plurality.

I'he Properties of Photographs ond Photographs as Property

In Technigues - at the ap-
arince of a new figure of the viewer was witnessed in a i
ol three positions: “An individual body that is at once a spectator, a
subject of empirical research and observation, and an :le:mf:nt 'f'f
mavchine production”?? The invention of photography, he clnim_s, is
secondary to the revolution brought about by the invention of various
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secing instruments during the first decades of the nineteenth cen-
tury and to the new observer these apparatuses established. How-
ever, as Crary himself points out, photography also establishes "2
new set of abstract relations between individuals and things” and
imposes “those relations as the real”’?* Crary’s understanding of that
transition from the camera ohscura to the seeing instruments of the
nineteenth century, which created a new observer, will serve as a
point of departure for my discussion of what the properties of pho-
tographs imply for the status of photographs as property.

Let us begin with the photographer. It is commonly accepted and
legally established that the photographer owns the images that he or
she Taluiu:s — that the photographer’s ownership of the image is his or
Pr::.r right" under the doctrine of property rights. It is this putative
‘right” of ownership that, in the case of photographs, I want to con-
test here. My questioning of the concept of “right” in this instance is
meant to challenge the assumption that the photographed individual
has no right over the image made of him or her and that this right is

naturally” given to the person holding the photograph’s means of
Emduclian. Most importantly, | would like to challenge the trans-
formation of the photagraph into an object of private property. To
::f:c- so, | will examine the distribution of those goods known as

llmagc_s" within their social and political contexts silenced from the
discussion over the regulation of photography’s exchange relations
t:u_ruugh market forces and by the judicial system that legitimized
this regulation.

Starting in the middle of the nineteenth century, when channels
for the distribution of photography were established — the exchange
of cartes de visite, shop display windows, exhibitions, newspapers,
and so on — access has been provided to images of people, objects,
and p!accs that in the absence of photography would have remained
outside the modern citizen's visual field. Here, 1 will dwell princi-
pally on the most obvious instance of this framework, the photo-
graphic situation under conditions in which at least two people
gather around the camera and take part in the ritual of photography.

Men and women of the period celebrated this accessibility in a
way that made them (and subsequent others) forget the fact that
photography is the result of an encounter with an another and with
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_an other, and, as such, does not have one obyious, constant owner. In
" hat encounter, one is holding a camera, while the other, knowingly

ar not, becomes the photographed person. The encounter produces
2 photograph in which an image of the photographed person is in-
ccribed. It is an encounter that always and inescapably involves
+ measure of violence, even when the situation is one of full and
explicit consent between the participant parties. The violence is
. sherent in the instrumentalization of the photographed person in
arder to produce an image of him, within which context the pho-
lngraphed person can have as much of a vested interest as the pho-
tographer. Because ownership of the image has been assigned to the
photographer, however, in only a few particular cases has a photo-
praph been deemed to be in the public domain, and even then only
alter judicial intervention.?® In rarer instances, typically involving
well-known people, phctugraphcd individuals have been given cer-
lains rights in regard to their photographs taken in public, at least to
e extent that they have been able to influence their mode of distri-
hution.2¢ At all other times, whether during moments of happiness
ar disaster, the photographed persons renounce in advance - or,
mure accurately, have been treated as if they have renounced in
advance —any legal right to their own image, entrusting it to the
hanes of others.

The “right” to the ownership of a photographic image has been
deployed retroactively in regard to the initial decades of photogra-
phy. The question of who is the proper cwner of 2 photograph did
nol emerge until the twentieth century.?”” The photographic situa-
tion, in which the photographer is whoever actually holds the means
uf production in his or her hands and controls its operation, effec-
tively created the conditions for the photographer’s designation as
Uhe *natural” owner of the photograph. When the photographer was
working for someone clse, the question of ownership went through
«i» additional transformation, but the photograph in all cases was
revagmized as belonging to whomever possessed the instrament that
created the photographic image and the support on which the origi-
il image was printed, rather than to the one who stood in front of
il camera.

I precedence given to the ownership of the support (the artifact)
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—a metal or glass plate in photography’s infancy, photographic paper
at a later stage —also made it possible for the opposite scenario to
occur, in which photographs lacking the name of the photographer
who made them wander throughout the world.?® In those cases in
which photographs are exhibited or printed without the photogra-
pher's name, the photographed individuals are presented as content,
irrespective of its makers, content whose distribution is of prime
importance for the public — an importance that usually suspends the
question of legal ownership. In these cases, the photographed indi-
vidual is usually not the owner of the photograph. Although the pho-
tograph is in the hands of someone who presents himself or herself
as its owner, the only way of exercising this ownership is to share it
with the public as a substitute for the photograph's owner. Thus, the
individual or institution {newspaper, archive, etc.}, having physical
possession of the photograph, the material object itself, can act as if
th{:}r were pﬂrfnrming a “service” Er_ir_!:'l_m puhl't::, which is, in princi-
ple ctograph’s "true” owner.
When the question of ewnership arises legally, before a coury, it
usually appears only indirectly and does not undermine what has
come to be taken for granted — that the photographed individual is
not the owner of his/her own image. The first instance of such

tograph of the emperor to assist Yvon while painting the emperor's
picture. The painter posed the emperor in a certain attitude, under
certain lighting, in a manner compatible with his own artistic con-
ception. Later, the photographer made commercial use of the photo-
graph, distributing numerous copies.”” The painter, worried that the
audience’s appreciation of his painting would dwindle once it was
recognized to be merely a reproduction of the photograph, pleaded
with the court to prohibit the photlograph's distribution. His legal
argument, which persuaded the court to decide in his favor, was that
he had compased the scene in the photograph and had paid the pho-
tographer for his work.?® Over the course of the discussion of the
photograph’s ewnership, the name and status of the photographed
individual, the emperor himsell, failed even to be mentioned as
someone who might claim ownership.
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Conversely, in the twentieth century, Dorothea Lange, who took
one of the century's most renowned photographs, Migrant il-fmhar.
and lost her rights to it in favor of the institution for which S_hﬂ
worked, attempted to challenge her loss of ownership by declaring
that the true owner of the photograph was the woman who was pho-
tugraphed: “The negative now belongs to the .I.i‘hr:u‘}r :}f Congress
which supervises it and prints it...until now it is her picture, not
mine,” she tried to argue (figure 2.1).3 Lange's contention that the
hotographed woman owned the photograph, however, was largely
s gesture of defiance and never prevailed. Had hn:lr proposal lm:rafa
wwcepted as law, the citizens of photography c:m.11m1lu_cd to the civil
mtract of photography would be just as inclined to contest ha::lr
apinion in order to maintain citizens’ ownership. Any final detcr.rn!-
wation of the ownership of the photographed image, whether it is
given to the photographer or the photographed porson, negases the
possibility that others can lay claim to it It is not simply r1m_:mb=:t5 of
future generations who are entitled to reject these decisions. ﬂr:ft.
IHEI:.’ arc they entitled to reject them, as [ will soon pmp:}se,l ].'H.:ll it 1%
their moral duty to do so when the latter stand in contradiction to
(e vivil contract of photography, When Florence Qwens ﬁ.nmp*
wonr, the woman in the photograph, finally was identified and inter-
viewed by the Associated Press in the 1970s in a story that appcach
umder the title “Woman Fighting Mad over Famous Dtpressnfm
IMiota,” she declared of Lange that “I wish she hadn’t taken my pic-
tre” and complained that “I can’t get a penny out of it. Sh:: d:dn.t
ask my name. She said she wouldn't sell the pictures. She said she'd
sl ine a copy. She never did"¥ [n effect, Florence Owens Thomp-
NN WALS cc:n1plainir:g that her :'i.ghl‘.s had been violated.

(31 accasions in which photographed individuals have brought a
¢Jainn in regard to their photographs, it was not an issue ol the owner-
<hip of the image that was at the center of the debate, but the rtg.htr to
moteet the character of the image that was made of them. In addition
(s the right to ownership of the image, other juridical concepts, such
s "he right to privacy,” “defamation,” or “malicious use Iuv_e thus
Leenn introduced into the discourse on photography. To this day,
ol continue to ratify the absence of any rights of photographed in-
Jdividuals regarding the journalistic use of such photographs and tend
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to impose restrictions only in cases of direct economic exploitation
ot violation of privacy at the moment of taking the photegraph.”

However, the concepts of property and ownership are foreign to
the logic of photography. What is seen in a photograph evades all

*criteria for ownership, and cannot be appropriated; from this it is
impossible 1o establish a single, stable meaning of photography that
would negate or supersede all others. A photograph is neither the
product of 2 single person, despite the concept of “author” having
heen established in relation to photography, nor is it even solely a
product of human hands. A photographic image, then, can at most
be entrusted to someone for a certain time. It is a deposit, temporar-
ily given over to whomever has it for safckeeping, but such persons
are never 1ts oOwWner.

Not only is the deposit temporary, it is only ever ;mrtiaL condi-
tional, and with limited liability. All of these qualifications apply to
the deposit because just as no one can claim ownership of a pho-
tographed image, no one can deem himself or herself to be the one
who has renounced ownership and put it in someone else’s hands. As
stated above, the concepts of property and ownership are ontologi-
cally foreign to photography. At the same time that a photograph lies
1 someone’s hands, someone else can always claim the deposited
image for themselves, or at least demand to participate in its safe-
keeping. Since the safekeeping of the deposit ranges anywhere from
burying it in the archives to giving it widespread circulation, From
preservation “as is” to being exhibited in a different light, someone
clse may still wish to display it or cast it in 2 different light. The
Jdemand to participate in the deposit's safekeeping is not made in the
name of a right to possess the dcpusitud image, for this demand
expresses a rejection of any right that might be given to someone in
regard to 2 photograph. The demand to participate in the deposit’s
safekeeping stems from a duty toward the deposit as such, toward
what has been deposited, toward whoever dr:pasited it, and toward
the archive itself. In what follews, I will try to show how this duty is
|1:'-;:-E1'Ll"¢'i.‘d.

It is here that the oscillation between the position of the photog-
rapher and the position of the spectator becomes most apparent and
most definitively subverts the notion that photographs are the real
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property of those who take them. Ever since photography's emer-
gence, there have been efforts to take photographs of areas in dis-
tress or those struck by disaster, to collect, distribute and interpret
photographs from these places. The assumptions underlying these
efforts have been, first of all, that what happens “there” is of interest
not only to those concerned with it — those who've been struck by
disaster — but to onlookers the world over, and, second, that pho-
tographs produced out of what happens “there™ participate in con-
structing the event and the responses to it.’* Since the second half of
the twentieth century, this activity has been accompanied by the dis-
tribution of cameras within afflicted areas or areas prone to disaster
in order to undermine any attempt to seal off such places to the pho-
tographic gaze.*s

These uses of photography are part of the way in which citizens
actualize their duty toward other citizens as photographed persons
who have been struck by disaster. The exercise of photography in
such situations is actually the exercise of citizenship — not citizenship
imprinted with the seal of belonging to a sovereign, but citizenship
as a partnership of governed persons taking up their duty as citizens
and utilizing their position for one another, rather than for 2 sover-
eign. The camera in the hands of the citizen is indifferent to the
question of whether or net the injured persons who are photo-
graphed are citizens “of” a state. The camera recognizes them as cit-
izens of what I call the citizenry of photography. The civil contract of
photography, the essentials of which can be derived from each of
these uses, is its founding formulation. These uses are motivated by
the duty actively to overturn any ownership that someone has ob-
tained or that is being sought in regard to a photograph — regardless
of whether it has already been taken or could in principle be taken —
and with it the right to conceal the photographed persons from the
eyes of ather citizens bound together in the civil contract of photog-
raphy. The duty derived from the civil contract of photography is
simultanecusly to reject one's clain to be the owner of a photograph
that one possesses as well as anyone's attempt to appoint him or her-
self as a guardian of another in an attempt to prevent that other per-
son from being photographed.

Photography's exchange relations were institutionalized in such a
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way that in addition to those recognized as the lawful owners of pho-

" tagraphs, the public has been recognized as the virtual owner of all

photographs. The familiar slogan regarding “the public’s right to
see” only partially expresses what is at stake and is thus a mistaken
and misleading formulation. It is not simply the right to see, but the
right to enact photography free of governmental power and even
afiainst it, if it inflicts injury on others who are governed. Photogra-
phy provides moedern citizens with an instrument enabling them to
evelop and sustain civilian skills that are not entirely subordinate to
povernmental power and allows them to exercise partnership with
uthers not under the centrol of this power or acting as the extension
ol this power’s operations and goals. In other words, photography is
one of the distinctive practices by means of which individuals can
¢stablish a distance between themselves and power in order to ob-
serve its actions and to do so not as its subjects. Injury to this right,
which is simultaneously injury to both the photographer and the
photographed, as two citizens of photography —but fundamentally
apainst all of the citizenry of photopraphy — establishes a duty to
protect it. If it is not protected, citizens will be deprived of the pro-
luction that can be granted by photography as an instrument that
vinploys power that is in the hands of the governed and not only in
the hands of the sovereign or those secking to win sovereign power.
lixercising this right — or discharging this duty — constantly under-
mines any attempt of founding an exclusive sovercign authority over
{lw: exercise of photography.

The Civil Contract of Photography: Terms and Conditions

As we have seen, in the classical phﬂtﬂgraphil:: situation, the camera
imediates an encounter between the photographer and the photo-
praphed, and an image is produced. In the legal institutionalization
ul this encounter, the photographed individual has not been recog-
nized as its owner, whereas the phetographer who produces the
image has been given legal rights. However, this appropriation of the
photographed person’s rights, in which there is always a measure of
vinlence, which was taken for granted by both sides from the start,
anel which has remained unaltered, cannot be understood without
assuming that a certain pact or agreement lies at its foundation. Such
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To understand the nature of the agreement that lies in the back-
ground of any concrete photographic encounter, a roundabout path
must be taken.

In Leviathan, Thomas Hobbes distinguishes between a contract
and a compact or covenant in the transmission or exchange of prop-
erty. In a contract, the right of ownership passes immediately be-
tween the signatories; in a compact, however, "one of the Contrac-
tors, may deliver the Thing contracted for on his part of the contract,
and leave the other to perform his part at some determinate time
after, and in the mean time be trusted™? A compact, then, is a con-
tract based on mutual trust and an anticipated, future reward. The
social contract, says Hobbes, enables human beings to renounce
their natural right to defend themselves, meanwhile immediately
awarding them security and the defense of their lives. Human beings
in fact renounce their right to use force directly and in return enjoy
the protection of a governmental power, which guarantees that this
renunciation will not result in direct harm to them or to their prop-
erty. The fear of being killed in the war of all agzinst all and the in-
security that derives from the absence of any authority capable of
ensuring that agreements and the fulfillment of promises are upheld
lead humans to make the rational choice of constituting a commu-
nity governed by a sovereign. In the course of constituting the com-
munity, each of its members renounces the use of force in favor of a
collective power “as may be able to defend them from the invasion
of Forraigners, and the injuries of one another, and thereby secure
them in such sort, as that by their own industrie, and by the fruites of
the Earth, they may nourish themselves and live contentedly.” Indi-
viduals collectively agree to hand over their right to defend them-
selves to one person or a congress of persons known as the sover-
eign, “and every one besides, [is called] his Subject.” ¥

According to the story told by Holbbes, along with others in the
social-contract tradition, once it was “signed,” human beings passed
from natural state or patriarchal order ta a social state within which
a community was constituted on the basis of agreement.?? The story
is usually told and even more often interpreted as a thought experi-
ment or a construct of reason, not as a “real” story about an actual
agreement that marks the beginning of political states. It is usually
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assumed that the contract has such a binding force because human
" heings are rational creatures, and in the face of fear, they would no
doubt have opted for a social contract thar extends security to them
andl improves their condition.

In her critical reading of the various versions of the social con-
iract, Carole Pateman points cut that most, if not all presuppose that
achieving security and improving the condition of individuals can be
wccomplished only through the means of sovereign government.®
I'he social contract is nothing less than the text that justifies the form
of sovereign rule. In Pateman's critique, she points to the way in
which the first stage of the contract, which is described as the forma-
tion of a political community that establishes an obligation between
the members of the community at the same time as it places author-
ity in their hands, is rapidly pushed aside in favor of the second stage,
which assumes that the members of the community will necessarily
alicnate their right to exercise political authority by granting it to
Iivir representatives, and in effect to sovereign government.

As mentioned before, the status of the civil contract of photogra-
phy is likewise not that of an actual document, but a tacit agreement.
It lilTers from the Hobbesian account of the contractarian origin of
sovereignty, however, in that it echoes the first stage of the social
vantract, but seeks to differentiate itself by suspending the second
stage. The intrinsic assumption behind this move is that photography
is e of the only practices by means of which a political community
lias been formed that is based on a mutual obligation among its mem-
liers, who hold the power to act in connection with this obligation.

Iy put it another way, the form that the civil contract of photog-
raphy takes is the form of mutual obligation that precedes the con-
stilution of political sovercignty. In the social contract as described
vy | lubbes, each individual renounces the power to defend himself
v herself in favor of the sovereign, whether a single person or con-
priss of people. In Rousseau’s version of the social contract, the
ilentity of the sovereign is altered, and the people as a whole come
I substitute for it. In both cases, all individuals give the sovereign

- irrevocable power to govern them for the sake of the sovereign

vnsuring the protection of their lives. The sovercign exercises its

. powvernance by means of the monopoly it has on the use of violence
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to regulate social relations. If a subject should violate the contract
and commit violence, the subject against whom this violence has
been inflicted has the right to demand the protection of the sover-
cign and the restoration of order. In other words, the sovereign is
the mediator among individuals in the framework of 2 closed and
stable system of power relations arising from the fact that each indi-
vidual is committed to the same contract vis-i-vis the sovercign.

By contrast, the civil contract of photography organizes political
relations in the form of an open and dynamic framework among
individuals, without regulation and mediation by a sovereign. Al-
though individuals do indeed renounce their exclusive right to their
own image and consent to becoming an image, such renunciation, as
[ will demonstrate, is not in favor of a sovereign that would have the
exclusive power to produce an image out of them.

To illustrate the way in which photography’s form of political re-
lations are not organized around a sovereign power, I would like to
return to the basic photographic situation. 1 will do so through a
reading of an early photograph of Napoleon !Il's son taien by the
firm of Mayer and Pierson in 1859 (figure 2.2). The photograph
shows a boy three or four years old mounted on a pony and com-
pletely entranced by the camera. The child is posed in a chair
strapped to the horse’s saddle. Behind him is a monochromatic back-
ground typical of studio photographs of the period. Napoleon I,
who recognized the importance and power of photography and had
photographs of himself taken regularly, wanted to create 2 portrait of
the imperial prince. In order to obtain it, his son had to go to the
photographer's studio —a task he duly performed, accompanied by
no less than the sovereign, who took the trouble te accompany him.
[t is almost certain that Napoleon 11l helped choose — from the rep-
ertoire offered to him by the photographer —the background and
accessories used in the creation of his son’s portrait. In his mind’s
eye, he may have pictured his mounted son in an oval or rectangular
gold frame. Napoleon chose one of the most prestigious workshops
of photographers of Paris and most likely relied on them to execute
the portrait as he deemed appropriate. More than giving us a po rirait
of the imperial prince, the frame left from the ritual of photograph-
ing attests to the ritual itself.

L1

[l 2.2, Mayer and Piarson, The imperial Prince, circa 18585,
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Jean Sagne, who discusses this photograph in “All Kinds of Por-
traits: The Photographer’s Studio,” describes the sitwation laconi-
F;all}r: 1Tht: emperor “commissioned a photograph of his son, the
imperial prince, on a pony. Quite by accident, the Emperor's profile
was captured on the right side of the negative™' Sagne sees nothing
more than a happenstance in the emperor’s profile, and his reading
of the photograph thus eliminates, in an instant, the dynamic field of
power relations that the photographic situation portrays. On the one
hand, we have here a sovereign standing on guard, supervising his
son. H::: did not send one of the servants, but went to the trouble of
going in person to the photographer’s studio to oversee the situa-
tion. On the other hand, we can discern a figure that is invisible in
the photograph, but that has nonetheless left its imprint; this is the
photographer, making sure that no detail of the photograph will
escape his control, who has been given a golden opportunity to defy
the sovereign, reorganize the frame, and steal Napoleon's image.
What we see, in short, is not Mapoleon erganizing himself before
Fha camera and seeking to control his portrait, but a pilfering of his
]I'r".ﬂ.gﬁ.

Standing between the two men is the child. He is completely
subject to these two masters and to the power relations that are at
stake, yet he is the center of the event, the point around which
t':vr::r}rt.hing is built, and everyone is there to manufacture his photo-
g_r:!phm presence. The camera, as well, will get in on the action, par-
ticipating in the erosion of sovereign authority at the moment of this
phu:*.ographi: encounter. In the margins of the frame, without con-
sulting anyone, the camera has captured the image of an assistant (To
the photographer? To the sovereign?), whose proximity to the boy
belies the fact that he is handling everything close at hand.

The phatograph, then, does not exclusively represent the pho-
tographer's will and intention, those of Napoleon 111, or those of the
photographed boy. In fact, the photograph escapes the authority of
anyone who might claim to be its author, refuting anyone’s claim to
sovereignty. The photograph discloses the negotiations among the
parties to the contract— photographer, photographed, camera, and
spectator —as well as what the parties knowingly or unknowingly
achieve, through force, seduction, or even theft,
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The meaning of the photographic situation thus cannot be under-
stood without attempting to locate the general context of the praxis
of photography and its modes of organization in political space. The
ihotographic situation that I have described is one of many, one that
exists simultaneously with many others. Photography, we should
remember, is foremost a mass instrument for the mass production of
images, which is not susceptible to monopolization.*? The prolifera-
tion of images that photography has facilitated is not simply a matter
of quantity, but an essential vector of change in the perceptual
watrix. The capacity to look can no longer be secn as a personal
property, but is a complex field of relations that originally stem from
the fact that photography made available to the individual possibili-
livs of seeing more than his or her eye alone could see, in terms of
scupe, distance, time, speed, quantity, clarity, and so on.

To see more than they could alone, individuals had to align them-
«lves with other individuals who would agree to share their visual
licld with one another. Photography reorganized what was acces-
sible to the gaze, in the course of which everyone gained the oppor-
Lunity to see through the gaze of another. In order to create this
cvonomy of gazes, each and every one had to renounce his or her

right to preserve his or her own, autonomous visual fiekd from exter-
nal forces, but also acquired an obligation to defend the gaze in or der
1y make it available for others to enter and intermingle. This was pri-
marily the individual's renunciation of ownership of “his" or “her”
image or point of view, just as he or she was prepared to give away
ihat image or to become one. Photography, then, broadened the lim-
its uf the gaze to encompass 2 mixed economy of gazes that continu-
ally Mood the visual field with new data. This mass production of
inages offered to the gaze is not carried out from a centralized loca-
tinn, [t is not synchronized or controlled by 2 sovereign power. It is
pwrformed in different places and by different people who are bound
lupether in civil association on account of photo graphy, but not nec-
essarily with any explicit connection on the basis of a nation, race, or
pender, With few exceptions, the mass production of images takes
place unabated. Photographers turn into photographed individuals,

siul vice versa.
In exceptional cases, certain state apparatuses are able to suspend
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phatography, typically in restricted areas and for limited periads of
time. These are usually local prohibitions related to the declaration
ol a state of emergency — a state of exception. Such was the case dur-
ing the early 1970s, when, tellowing an order by Moshe Dayan, Ariel
Sharon conducted an operation in the refugees camps in Gaza during
which the army destroyed hundreds of houses to clear wide passage-
ways in the densely populated camps, improve surveillance, and
prevent clandestine movement of Palestinians through the narrow
lanes. No photos from this operation are actually available.® Never-
theless, an innocent photograph that Moshe Milner took for the gov-
ernment press office in 1971, in which a young boy with lips tightly
clesed and a serious, inquisitive look is looking into the camera's
lens, as if he wished that his portrait would seem like a portrait of
4 grown man to justify the issuing of an identity card, is troubling
(figure 2.3). It is not troubling for what is seen in it, but rather for
what is not seen and perhaps could have been seen in it: a testimony
of the events that took place at that time in the refugee camps near-
by. Was the phato supposed to show that life goes on as usval znd
that normal commerce continues, despite the violence and destruc-
tion in the camps? Or was it supposed to calm the Israeli public by
shuwing the kind of cameras owned by Palestinians, for such a static,
heavy camera would not be able to follow the army and document
its action?

Even when such prohibitions pass into law, the ability to enforce
them universally is difficult, due to the logic of the technology — its
operational facility can be in anyone’s hands ~ and the global travel
networks that make it possible to smuggle the camera into areas that
are off-limits.** There are rare instances that attest to this, when a
set of photographs is disclosed from places and situations into which
it is hard to imagine a camera could have penetrated. For instance,
the four photographs recently discovered that were taken of the gas
chambers at Auschwitz. 45

It is the terms and conditions of the civil contract that explain
people’s compliance, again and again, in being made the objects of
a violent act — photography — without necessarily receiving any im-
mediate reward.* The ph otographer —who is usually on the edge of
another, different institution — turns the photographed individual
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into his or her object, shapes him or her without allowing the indi-
vidual to have any direct control over the result. The photographer
takes the photographed individual's image and appropriates it for
himself. The photographed individual’s consent has been given in
advance — nobody, including the photographed individual himsell,
expects it to be given again. Nor is this consent linked to any con-
crete photographer standing and raising a camera in front of the
photographed individual. This consent was given in the past, under
specific historical conditions, and the continual disregard and forget-
ting of this consent perpetuates the problematic separation between
the photograph as an image with exchange value and photography as
the specifie political condition in which this image is made.

| do not propose this contract as the outcome of a rational action
that brought together people of different social, economie, cultural,
and political classes who willingly have consented to an arrangement
detrimental to their own interests. On the contrary, I contend that
establishing a civil contract of photography was a mission imposed
on the users of photography at the same time photography was im-
posed on them, perpetuating the inequitable division of goods, which
blended nicely with the overall logic of the capitalist order. The civil
contract of photography was “signed” when the invention spread,
becoming readily available, sometime in the second half of the nine-
teenth century, between the time of the official declaration of the
invention of photography (1839) and the invention of the portable
and easily-operated camera (1877). Individuals were not asked for
their opinions, quickly finding themselves living in a world in which
photography began to mediate social relations, just as it was medi-
ated, of course, by them. Despite the economic and class mobiliza-
tion that photography afforded to some of its operators and users,
photography, in most of its public appearances, nonetheless perpetu-
ated the exploitative relations already existing in socicty.4?

The initial deployment of photography on the part of the modern
state contributed to the perpetuation of the social power relations of
power, turning weak, disadvantaged, and marginal populations such
as ethnic minorities, criminals, and the insane into utterly exposed
objects of photography.® These groups served as guinea pigs for the
mass utilization of photography by the modern state, which quickly
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turned the entire population into an object of photography, ?lbeili in
cemlormity with a predefined set of rules — various types of identifi-
vation cards, pursnml documents, and so on.%?
To this day, however, weak populations remain rrt::lrf: exposed to
phaotography, especially of the journalistic kind, which coerces and
vonlines them to a passive, unprotected position. In most cases, they
are deprived of the ownership of their own images.*® In some cases,
when one of these photographs breaks through the parade of images
ol its kind — photographs of horror — the symbolic or cconomic cap-
ital that accrues highlights the gap between their {:xplmtatmnl a_md
(e enrichment of others “at their expense.” But this kind of critical
stance still restricts our attitude toward photography to the question
ol wnership, pesiting the photographer and the photographed as
upposing one another as the only possible owners of the photo-
praph, leaving the citizens of photography in the lmckgmun-:ll. pre-
venting them from appearing as a crucial player in the practice of
plwstography.
lly contrast, becoming a citizen in the citizenry :_:f phutug‘rapfl'{}r
vntails seeking, by means of photography, to rehabilitate one’s -::1t!v
senship or that of someone else who has been stripped of it. Shﬁ:' is
sonneone who sees photography and its civil contract as snlnf:'t‘hmg
it can protect her from anyone who would violate another citizen,
whivh amounts to violating her, insofar as citizenship itself is vio-
latesl, The citizen — whether she is a photographer or spectator —can
dentand a role in the deposit, the photographed image, and is there-
by o plaintiff, rather than an owner. She is someone who speaks on
belialf of the photograph itsclf. Assuming that any harm to the prin-
viple of citizenship is a harm to her own citizenship, she is always
alveady the spokesperson for her own claim as a citizen. As such, she
i ol reduced to her formal status as citizen. It is by actually practic-
ity her citizenship that she becomes a citizen.® |
T understand photography in the context of citizenship, and
vitizenship not merely as a status, but as a praxis of becoming threat-
vieel andl restricted by the deeds of Man, a return to the 1798 Declara-
tien ol the Rights of Man and the Citizen is required. in the Fl'-l:‘::im.l.s
lupter, [ discussed that distinetion already made between “man” and
"vilizen” in its title, One might assume that this distinction was meant
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to ensure that all human beings would become citizens, but as is well
known, not everyone became a citizen. The man of whom the decla-
ration speaks is not the individual in a condition prior to becomi ng a
citizen, but the precise opposite — he is supposed to restrict the dis-
semination of citizenship as a form of negotiation with power. Man
secks to reduce the citizen to a protector who will safeguard his
“natural rights! In other words, man secks to restrict citizenship to
a status, cither innate or acquired under stringent conditions, and to
limit its content to the protection of his rights. The civil contract of
photography, by contrast, affords enough distance to view a different
type of relation between human beings, between the governed, in
the framework of which the citizen aims to break away from his or
her status as citizen and exercise citizenship — that is, to turn citizen-
ship into the arena of a constant becoming, together with other
(non)citizens.

Photography, which was given to the citizen half 2 century after
the writing of the Declaration of the Rights of Man and the Citizen,
is an instrument that thwarts the restriction of citizenship to a par-
ticular nation-state. Instead, it enables the citizen and the noncitizen
(either directly or through the citizen’s mediation), as those who are
governed, to continue voicing civilian grievances despite the “nat-
ural and unalienable rights of man" continuing to be grasped as the
reason and condition for citizenship. In other words, these civil
grievances are distinct from the natural rights of man and are neither
subordinate to these rights nor subordinate to the framework of the
nation-state that legitimates them. Moreover, it is this citizenship,
which is being trampled by “man” and the nation-state, that is being
addressed by those actually practicing citizenship, who seck to re-
habilitate and liberate citizenship from its subjection to “man" and
his natural rights,

Here photography traps cne in its paradox. To give expression to
the fact that a photographed person’s citizen status is fawed, or even
nonexistent {as in the case of mfugt:ts. the poor, migrant workers,
etc.), or temporarily suspended (citizens struck by disaster, exposed
for a limited period of time), whoever seeks to use photography must
exploit the phutugraphed individual’s vulnerability. In such situations,
photography entails 2 particular kind of violence: The photograph is
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lialsle to exploit the photographed individual, aggravate his or her
injury, publicly expose it, and rob the individual of intimacy. This
ihirvat of violation always hangs over the photographic act, and this is
e precise moment in which the contract between photographer,
photographed, and spectator is put to the test.

Is there any call to renew or reformulate it? Does the photogra-
pher not have a duty toward the photographic image — his or her
eposit — even before it has been taken, before it bas been deposited?
Is thee photograph, which now potentially lies in the photographer’s
vamira, not the guarantee given to the photographed person that
promises that the photographer will Fulfill his or her commitment,
vven il the photographer might, in the last instance, at the moment
ol truth, seek to withdraw from it? To add a concrete example to this
list o:f abstract questions, shouldn't the photographer who took the
[our frames inside the gas chamber at Auschwitz have had to click
the camera out of respect for the photographed, who were naked in
Irenit of his camera? Should we leave it only to the photographer to
venlront the paradox of rehabilitation and violation, given the fact
that he or she is the one who is “there™ with a camera? Is this not
¢ levision that the citizenry of photography agreed on when they
awknuwledged that they have no right to their own images — when
ey agreed to deposit the image as certainty of the fulfillment of
their commitment, or the photographer's, or the spectators'? Did
they not understand that their citizenship is stamped with the seal of
phtography, as distinctly made manifest by the identification cards
wet have been given?

Miki Kratsman's 1998 photograph, depicting a body lying ex-
presed on the ground confronts us with these questions (figure 2.4).
The lunly lying on the ground is silent; it is utterly exposed to the
photoprapher who has arrived with his camera and calmly set him-
svll in frent of it, using the time at his disposal to compose a dra-
patic [rame. Should the photographer not have taken this picture of
thw exposed body, abandoned without anyone bothering to cover it,
o was it his duty to take the picture, te draw our attention to the
lenpth of time that elapsed between the disaster’s occurrence and
v going to the trouble of honoring the dead by covering it,
as in customary *? The laconic caption — Migrant Worker — that the
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Migranr Waorker, Tal Aviv, 1998,
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photographer appended to the photograph when he later exhibited
it in a museum has turned the photographer into the bearer of the
prievance. This grievance is not that of the photographed person, but
ol the F}Julugraphﬂd scene or event: the dispossession of citizenship,
which the phnlngraphic act has posited itsel against, in the manner
ul Antigone demanding that society allow the dead to be covered,

* and it has recognized as deserving such a minimum of respect.

Photography, at times, is the only civic refuge at the disposal of
(hose robbed of citizenship. Thus, they incidentally benefit from the
[act that citizens have accepted photography as a mediating agent in
social relations. To trace how photography is tied to citizenship, we
way return to France, in the year 1839 The same country that be-
stowed the Declaration of the Rights of Man and the Citizen, France,
slso nationalized the invention of photography in order to bequeath
it, without delay, to all of humanity: “We believe we are acting in the
spirit of the aspirations of this House [the Chamber of Representa-
lives] in proposing to purchase, in the name of the State, the owner-
ship of such a useful and inspiring invention, and that it seems Lo us in
Lhe interest of the sciences and the arts to bestow it upon the public
in general™s? A reading of the rhetorical gestures af the first propo-
nents of photography demonstrates that they conceived of them-
wlves as emissaries entrusted with the mission of bringing photography
(o all of humanity, as a gift of universal value with properties that
ner individual was entitled to hold: the reformative properties of res-
cue, preservation, and commemoration, as well as those of change
anel renewal.

Moreover, photography appeared as a new tribunal, a universal
il impartial judge that could do justice to the past, present, and
[uture. Its object has impressed an eternal seal — what is seen in it
vannot be erased, Photography was depicted as history's representa-
tive on Earth, an instrument capable of perpetuating everything that
was lost yesterday and of saving what may vanish tomorrow. in ad-
dition to being educated to look on photography as an event of im-
portance to all of humanity, modern citizens experience it as events
ol which they are the direct addressees.®® Photography has enabled
(hem to participate in events beyond themselves, yet that have no
rxistence without them, Photography has directly interpellated the
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citizen — he or she can become the bearer of history, both as photog-
rapher and as photographed. An unprecedented responsibility has
been placed on the individual, who has the potential to preserve
what takes place at the heart of the family for the sake of those clos-
est to him or to her, as well 25 what takes place in public space, for
the sake of people he or she doesn’t even know. Thrown into the
modern world, which took shape in the spirit of the civil revolution
that came in the wake of the French Revolution and spread through-
out the globe, and of the Industrial Revolution, which was already in
full swing, the individual wordlessly consented. The individual sim-
ply became both the photographer and photographed.

The photograph, which preserved singular images on paper, was
decisive proaf for the individual that the proposed civil contract of
photography was reliable. Mute at its inception, the photograph
maintained its silence. Such silence, which can sometimes scream
to thetresvens, attests to the fact that IT 13 oUr RISTORC TESponsIBTHT}
hot only to produce photos, but to make them speak. Photography
granted moderns the opportunity to be naturalized in their world —
to know it, investigate it, contemplate it from various angles, bring it
Shaser or distance themselves from it, critique it, and find answers.
Sincevge eighteenth century, the public sphere has not been the sole
origin forasquiring civil skills, The world of instruments openec
new possibilities forteeking and acting, as well for contribuem@ to
the shaping of the modern conditions for citizenship.®* This mass
naturalization refashioned the political game, reshuffling the cards
in a prefound way. The encounter between a public sphere and a
new instrumental technology opencd unprecedented opportunities
both for change to take place within the political sphere and for new
forms of exchange to occur within it. The camera opened the possi-
bility of redefining the concept of citizenship and the conditions for
its fulfillment.

People deprived of citizenship — women, first and foremost —
began to take an active part in this formation of a new world.*
As soon as the first daguerreotypes were distributed, hundreds of
women began using the new technology to produce photographs of
the same quality as those produced by men, although their careers
did not enjoy the benefit of stability and protection that accompa-
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nied men's social and political status.*” People began enjoying the
right “to be included in the film.” as Walter Benjamin phrased it.%®
From an opposite perspective, Susan Sontag has defined the intro-
Juction of the camera as “the right to something called news.? The
camera embodied the possibilities available to the modern citizen to
take part in the production, investigation, and distribution of w:hat
interests the public. These practices —in which the general public
could in principle participate, cither as active or passive agents {ph?-
\ographer or photographed) — constituted a significant stratum in
the new exchange relations formed in the political sphere. In other
words, the camera changed the way in which the individual is gov-
erned and the extent of his or her participation in the forms of this
povernance. ;

Photography, then, was the forerunner of a missed revolution.
The body of citizens was given the means to instigate change, but
(he relations between these citizens were newly regulated through a
unified sovereign power, most often on the basis of a national model,
in conformity with coercive rules of exclusion, hierarchical order,
discrimination, exploitation, and oppression. In the brief interval
hetween the creation of the new political conditions and the exclu-
sinn of entire populations from equal partnership in the political
pame, the modern citizen signed a compact, the civil contract of
photography, which the market and the nation-states shared an in-
(erest in weakening and even climinating altogether.

The market and the nation-states had an interest in distributing
photography without the contract that had been established with the
invention of photography. The regulation of social relations with
cmphasis on ownership, on the one hand, and on national citizen-
ship, on the other, in effect deprived modern citizens of what the
contract had bequeathed to them. The political game in which the
contract was involved —a game that cannot be predicated entirely on
market logic, governmental power, and the nation-state is perhaps
lie only one of its kind in which citizens are able to fulfill their
wembership in a political community in a framework not dictated
by a suvereign power, where they are able to act on their own behall.

The civil contract of photography does not bind the photo-
praphed person to the photographer —or to those whe might keep
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the photographer from standing opposite the person. It binds all
individuals who take part in photography, both photographers and
photographed alike. Every “signatory™ to the civil contract has
received, in return, the possibility of producing images of the other,
that is, of supplementing the inventory of images that he or she
can access. Every individual has been given the opportunity to see
beyond his or her immediate surroundings and to use the gaze of
others on people and places that the individual cannot access or pho-
tograph — including the individual himself or herself, The modern
citizen has thus renounced the exclusive right to his or her image in
favor of an economy of images that, in principle, includes the indi-
vidual and all others. This consent is conditional on the consent of
all others. Within a short time, the individual has been able to obtain
photographic evidence of the consent of all these others, irrespective
of their class, nationality, or whatever. Those who are enclosed
solely in a private sphere are excluded from this game, but this limi-
tation is temporary, for they might (re)appear in the public domain,
(re)exposed to photography.

The citizen's renunciation of the exclusive right 1o possess or dis-
tribute his or her photographic images does not mean that the citi-
zen renounces the right to become a photographed image. It can be
expected that the former renunciation would help produce one's
images when one needs them, for example, when one considers
what happens to a person as a matter of public concern. This is not
simply a one-time agreement given to a particular photographer at
the moment of an encounter, but is in principle a renunciation per-
formed only once by each citizen, linking them all in the contract.

In The Sexual Contract, Pateman discusses contracts that concern
not regular property but property in person—as in the cases of the
marriage contract, employment contract, or prostitution contract.
[rrespective of the eventual generosity of such contracts, in every-
thing relating to the compensation given to the person whose body
becomes property, they do not eliminate the fact that one side of
the contract has the authority to dictate to the other side everything
concerned with their bodies, Pateman contends that all of these
contracts exist under the auspices of the “original” contract — the
social contract —in the framework of which cbedience is portrayed
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as free will. The act of photographing confronts us with the con-
tract latent within it, an unusual type of centract in which what is
at issue is also property in person, The act of phnlugr‘aphing can
take place within a broad spectrum of agreements, ranging from an
absence of any explicit formulation of the principles of exchange
(snapshot photography, for example}, through hasty consent as 1o
the nature of the engagement (2 photographic studio), to a detailed
contract in which the form and character of the exchange are de-
scribed, including sanctions stipulated in the event of any noncom-
pliance with the contract (fashion photography). Whatever tlhc case,
if there is a contract it refers only to the act of photographing. The
civil contract of photography, however, which serves as a contrac-
tual framework for the regulation of photography's relations, rcffirs
to the different uses of photography, which includes spectatorship,
and recontextualizes cach of these concrete contracts, which could
have threatened to impose on photography stable relations of ex-
ploitation and control. :
Photography is one of the instruments which has enabled the
modern citizen to establish her liberal rights, including frecdom of
movement and of information, as well as her right to take pho-
tographs and to be photographed, to sce what others see and would
like to show through photographs. Photography has become a means
of viewing the world, and the citizen has become a wu.:ll-tram_t:d
spectator, capable of reading what is visible in ph:::tugrerlphs:Wn!h
photography, the modern citizen found herself in a situation in
which she was not previously familiar. On the one hand, 5.im had
been given strong and powerful tools — the production of images
of herself and others, and the right to sce and interpret whlit was
disclosed in these photographs. On the other hand, as an individual
the citizen felt cheated: “I'm tired of being a symbol of human
misery, moreover my living conditions have improved,” complained
tlorence Thompson, when her image as the Migrant Mother reap-
peared hundreds of times in the press decades after the photograph
was taken.® , :
Despite the cquality of means that are held in principle, "others
— institutional bodies, the rich and powerful, ete. — still have the abil-
ii_Jr to exercise these means in a discriminatory, and even oppressive
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manner. In other words, the gap between the power granted to the
individual and the possibilities of personally exercising it has become
even more glaring. She will be able to fully exercise her power — not
merely symbolically, as one who is in principle the owner of the new
technological instrument — only by means of a civil contract, which
makes it possible to turn the mutual agreement to become an image
into a way of securing a mutual guarantee. As stated above, this com-
pliance to become an image was neither protected nor limited to the
sovereign, but given to anyone and everyone. The mutual guarantee is
supposed to ensure protection for the individual when her entitle-
ment to become an image is threatened, or when her becoming an
image is taken to an extreme that threatens to turn her into only an
image. The mutual guarantee established amongst the citizens of the
citizenry of photography is the basis for the formation of a political
community that is not subjected or mediated by a sovereign.

This is not simply a mutual guarantee between individuals, but a
mutual guarantee linked to the medium of photography and predi-
cated on a mutual consent regarding the truth value of photography,
the fact that what we find in it really “was there,” in the words of
Roland Barthes. In Camera Lucida and in his lectures, Barthes at-
tempted to grasp the essence of photography, in its specificity as a
medium. This formulation, which has since become classic, fails to
exhaust the essence of photography, as Barthes wished, but undoubt-
edly offers a precise description of the social attitude toward pho-
tography. Barthes” expression, which he arrived at one hundred and
fifty years after the invention of photography, succinctly captures the
particular characteristic of the photographic medium, as it is grasped
by the users of photography since its invention. Without under-
standing the civilian context of the medium, in addition to Barthes'
definition, it is impossible to understand the institutionalization of
photography as a medium of truth which attests to what “was there”

Critical discussions seeking to challenge the truth of photogra-
phy, or argue that “photography lies,” remain anecdotal and mar-
ginal to the institutionalized practices of exhibiting and publishing
photographs. Only a glance at a newspaper kiosk is needed to realize
the enduring power of the news photo. Photography’s critics tend to
forger that despite the fact that photography speaks falsely, it also
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speaks the truth. A photograph dees in fact attest to what "was
there,” although its evidence is partial, and only in this sensc is it
false. What was there is never only what is visible in the photograph,
but is also contained in the very photographic situation, in which
photographer and photographed interact around a camera. That is, 2

photograph is evidence of the social relations which made it possible,

and these cannot be removed from the visible “sense” that it dis-
closes to spectators who can agree or disagree on its actual content.
The social relation that “was there,” to which a photograph attests, is
an expression of a mutual guarantee, or its infringement. Either way,
the realization of the contract is not something only subsisting in
the photographic act, between photegrapher and phnl:{:grnpheq.
but draws maost of its strength and validity from the very Fact that it
is inexhaustible and does not flow merely in expected directions.
Even if it appears, at a certain time and place, that an individual or
group is capable of destroying the civil contract of photography,
along with the citizens of the citizenry of photography, the contract
itself surprisingly reclaims its place through the efforts ol some of its
numerous trustees. There is nothing inherent to the technology of
photography that creates discriminatory or oppressive situations f:ur
different populations, and in the same way it cannot erect a barrier
against movements between different positions in social reality. The
most prestigious photographer, for example, might be caught in a
disaster area, and turned into a passive photographed individual,
whereas someonc in the position of a photographed individual at the
mercy of others can turn into an impartant photographer, having the
power to provide visual evidence of events.”? The mutual guarantee
that is derived from the essential equality among the citizenry of
photography — even if some are currently being recognized as full
vitizens of the states in which they live, and others are not —orga-
nizes social relations without the mediation of 2 sovereign, the place
of the sovereign overtaken by the consensual social attitude toward

the truth in photography.

127



THE CIVIL CONTRACT OF PHOTOCRAPFPHY

Citizenship beyond Sovereignty: Toward an Ethics

of the Spectator

The industrialization and dissemination of photography near the
middle of the nincteenth century created a new citizenry — the citi-
zenry of photography — whose citizens were equipped with the
necessary tools for producing photographs, interpreting them, and
acting on what they disclose. Although given to the modern citizen as

another means of becoming a citizen in the nation-state, EhutuEraph%'

provided the possibility of becoming a citizen in this new citizenry o

otographty— Whereas the nation-state is based on the principles of
sovereignty and territorialization, the citizenry of photography, of
which the civil contract of photography is the constitutional founda-
tion, is based on an ethical duty, and on patterns of deterritorializa-
tion. In principle, photography is an instrument given to everyone,
making it possible to deterritorialize physical borders and redefine
limits, communities, and places (processes of reterritorialization).®:
The citizenry of photography is a simulation of a collective to which
all citizens belong. Neither taking precedence over citizenship or
making it conditional, the citizenry of photography is fundamentally
and selely defined by citizenship: Membership in the citizenry means
citizenship, and citizenship means membership in the citizenry, The
citizenry of photography has no sovereign and therefore no apparatus
of exclusion. Each and every onc is, in principle, a member of the col-
lective. Membership in the collective is based on each ene’s renunci-
ation of exclusive ownership of his or her image and on each one's
willingness and right to be photographed and become a photograph.
The fact that the civil contract has only now been explicitly for-
mulated does not contradict the fact that it exists and has existed as
long as photography itself. That [ am presently able to formulate its
conditions rests on the abundant evidence we have of their exis-
tence. As early as the 18403, the photographers David Octavius Hill
and Richard Adamson, in tandem with their photographed subjects,
saw photography as an instrument that establishes, on the ad hoc
basis of each photograph, a universal tribunal that goes beyond local
mterests to see clearly what photography has to show.
These two men went to take photographs of the fishermen and
fisherwomen of New Haven in an attempt to assist them at a time
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when their fisheries were failing. The gathering of photographers
and the photographed around the camera was not contingent on a

ragmatic wnswer to the question of whether photography could
help them. Instead, it was motivated by the scopic regime that pho-
tography established —a photograph produced in the course of an

_encounter between photographer and photographed is created and

inspired by a relation to an external eye, the eye of the spectator. It is
not the same eye that is present in the situation, but one for the sake
of which the photographed is willing to be photographed and the
photographer is willing to take photographs: “She looked as il she
knew my photographs might help her, so she helped me. There was a
kind of equality between us,” wrote Dorothea Lange in her diary
about Florence Thompson.*

This spectator’s eye deterritorializes photography, transiorming
it from a simple, convenient, cfficient, (relatively) inexpensive and
¢ ily aperable tool for the production of pictures into a social, cul-
tv !, 2nd political instrument of immense power. The gap between
the ¢ two dimensions of photography is newly expressed in cach
photographic act, summoning a supplementary eye, or at least allud-
ing to the existence of an empty place, a potential place that enables
the act of photography to occur while the participants acknowledge
(hat they are not alone in front of the other. Photography thus cn-
ables its users to produce images that go beyond the simple technical
avtions required to produce them, attaining something that tran-
seends the here and now. The reason they enjoy such a status is due
to the fact that as soon as they have appeared in the world, it is
impossible to dismiss them, Their presence cannot be subsumed
under the reign of a higher authority. They are independent. The
limits of their interpretation are not determined in advance and are
always open to negotiation. They are not restricted to the intentions
ol those who would claim to be their authors or of those who partic-
iprate in their production.

"This particular characteristic of photographs tends to mislead the
spectators who view them. A newspaper editor, for example, will
ahil laconic captions to photographs, as if a denctative relation had
been established between them. Such denotative relations assume
(lat what is visible in the photograph exists there — somewhere —

129



THE Ci1vIL CONTRACT OF PHOTOGRAPHY

awaiting the precise verbal formulation that would make it a proper
object. However, contrary to what Susan Sontag has claimed in
her own writings on photography, the transcendent status of pho-
tographs does not require what is visible in them to be given or
assumed intrinsically to have a “grammar” of its own.%5 Although
they write on the social context of photography, both Sontag and
Barthes preserve the notion of a stable meaning for what is visible in
the photograph and reduce the role of the spectator to the act of
judgment, eliminating his or her responsibility for what is seen in
the photograph. That judgment assumes a passive attitude toward
the image and is primarily interested in questioning the extent to
which the photograph succeeds in arousing 2 desired effect or expe-
rience. Sontag focuses on the photographer and sees him or her as
responsible both for the photograph and for the fact that the pho-
tographed is represented one way and not another or conveys one
experience rather than another. “Moralists who love photographs”
writes Sontag not without a small measure of contempt, “always
hope that words will save the picture™® According to Scntag, the
picture's fate as good or bad is sealed as soon as it is printed on
photographic paper. Any attempt to start speaking for the photo is
akin to an effort to revive the dead. Her “cthics of seeing” is based
on an aesthetic judgment and gives no attention to the civil contract
of photography. It turns photographs into works of art that can be
judged. Her ethics of secing, in effect, reifies the new visual feld
created with the appearance of photography, leaving the photograph
in possession of a special “grammar” that allows it to remain inde-
pendent of its spectator,

The civil contract of photography shifts the focus away from the
ethics of seeing or viewing to an ethics of the spectator, an ethics
that begins to sketch the contours of the spectator's responsibility
toward what is visible. The individual is not confined to being pos-
ited as the photograph's passive addressee, but has the possibility of
positing herself as the photograph’s addressee and by means of this
address is capable of becoming a citizen in the citizenry of photogra-
phy by making herself appear in public, coming before the public,
and entering a dialogue with it by means of photographs, which,
despite their power are often both silent and silenced.
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Once photographs are spoken of, however, they are spoken of
among many, in regard to many, and obtain the power to remind
vitizens that what brings them together, what motivates them to
look at photographs, is the common interest, the res publica. In an
cra when speaking in terms of the res publica is becoming more and
more rare,s photography is one remaining site, a place of refuge,
[rom which the discourse on the res publica may be revived. Neither
+ local, sectarian, or national politics nor a politics of identity, pho-
lugraphy remains part of the res publica of the citizenry and is or can
hecome one of the last lines of defense in the battle over citizenship
for these who still see citizenship as something worth fighting for.

This struggle links those who have citizenship and those who are
(lireatened by the denial of citizenship or expropriation of the rights
ol others with those who have been robbed or denied citizenship, for
whom photography and the citizenry of photography are often their
(irst chance to become citizens despite being stateless.®® In the
sracli context, for instance, the Palestinians became citizens of the
citizenry of photography long before there was any possibility of
(heir becoming citizens in the ordinary meaning of the word. The
I'alestinians are at one and the same time citizens of photography’s
plobal citizenry and noncitizens of the state that governs them. th
\ngraphy enables them —along with many others —to make pul,tv
cally present the ways in which they have been dominated, making
visible the more and less hidden modes in which they are exposed to
Isracli power. Without the spectator participating in the reconstruc-
tion of the photographic énoncé, the harm to citizenship will not
lw perceived. Photography does not put an end to their position as
suncitizen, but it does enable them and others who take part in the
yeconstruction of their civil grievances to exercise the legitimate
vinlence of photography’s citizens, regardless of their status as non-
vitizens deprived of rights who cannot use their citizenship to nego-
jiale with the sovereign power.

Photography thus has formed a citizenry, a citizenry without sov-
ereignty, without p'lini:e or borders, without language or unity, hav-
ing a hetercgenecus history, a common praxis, inclusive citizenship,
amil a unified interest. The citizenry of photography is a global form
ol relation that is not subject to national regimes, despite existing
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within their borders, and that is not entirely obedient to global logic,
even as it enjoys the channels of exchange and association the latter
creates. Photography is a means of employing legitimate violence
that is — or, in principle, that can be —in the hands of all of the mem-
bers of the citizenry of photography, whether or not they are citizens
of the space they inhabit. In the citizenry of photography, citizenship
is rehabilitated and vegains its essence. Not all of its citizens neces-
sarily give active expression to their citizenship, and only a few have
ever given their explicit consent to take part. However, even those
who explicitly attempt to position themselves outside its bounds, or
those who have never encountered a camera, are indeed a part of it.

In the ethics that photography requires of those who view pho-
tographs, it requests that its citizens — who are equally not governed
in the citizenry of photography — not only try to avoid situations of
degeneration inte which the nation-state and the market often sink,
but actively to resist them. For the citizen of photography, national
citizenship is not the ultimate realization of citizenship and does not
sce property and ownership as the principle achievements of human
existence.

Instead, photography, while personal, is a mobile and global re-
cording kit for contesting injuries to citizenship. Official UN data
estimates the existence of 175 million noncitizens worldwide. This
Figure does not take into account the millions who, despite being
officially granted citizen rights, are far from able to assume their cit-
rzen status. Photography can be put forward and read as a nonmedi-
tated complaint attesting to situations in which citizenship has been
violated. Simply flip through any history book from the last hundred
years, any NGO pamphlet, any publication written by a human-
rights or ci\'it-rig’ats group, or any humanitarian nrgani?.a tion report,
and you will see that photography marks the beginning of a demand
to become citizens, even when that demand is hidden behind a
demand for the protection of human rights. These collections of
photograph-complaints would be worthless, however, if it were not
for the citizenry of photography and its citizens who produce these
photographs-complaints, as photographers or as spectators, When a
phutugraph turns into a gﬁnvanc::‘:, whoever articulates it becomes
its civic subject.

132

Al i" _|:"..I I

E
(B
¢ A
- '
Fi
P
¥ I-'
i
.
ry
i iR
5 Tat}
k- !.__
L

YHE CIVIL CONTRACT OF PHOTODGHRAFPHY

Often, photography has been used, in one way or another, by the
sovereign power. Photographers were rapidly integrated into rou-
line tasks, ongoing documentation, the collection, classification, and
storage of data, the use of data to enforce the law, and other govern-
mental duties. Disciplinary and closed sites, in Foucault's terms,
proved to be ideal places for the installation and regular employment
of cameras.*® Supervision and control, refinement and improvement,
study and research — these have been the motivating goals behind
vamera operators and those who command them, even when they
are themselves the ones exposed to the cameras.™ Yet the formula-
tion of these objectives, even in the form of written declarations, has
ot prevented the creation of a gap between the stated aims and
what has actually taken place in the encounter between photogra-
pher, photographed and camera. Every photograph is a living testi-
mony to this gap, even il some photographs may still lack an ethical
spectator to notice them. In many instances, this gap is the place
from which the spectator can become a citizen of photography, mak-
in it possible for the photographer or photographed to become a
vitizen, as well,

Photography plays a crucial role in the civilian status of its users,
[vivn their subordination to sovercign power to practices of civilian-
ization that limit the control of this sovereign power.™ Nonetheless,
photegraphy is rarely the object of legislation, nor does the state
repulate its usage. The state's renunciation ol any crucial govern-
mental role regarding photography effectively abandoned photogra-
phy to the logic of the market, and the governmental vacuum was
lilieed with the technical jargon of capabilities and possibilities, and
the language of neutrality and precision. Thus, the course of photog-
caphy, which has been marked by different kinds of inventions, was
confined o the framework of the market and determined according
1o public demand. Yet as in other fields, so, too, in photography, the
vuurse of development was dictated both by the resources of the
state, which indirectly channeled photographic inventions into the
lieldls of warfare, espicnage, and supervision, as well as by the money
ol the masses, whose purchasing power led to the development of
mobile, user-friendly cameras. Thus, for instance, the development
ol night-vision and aerial photegraphy contributed to the process
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of restricting accessibility to photography almost to the point of
monopolizing it (as in the case, for instance, of satellite photogra-
phy), whereas the development of prepackaged film or the mobile
automatic camera contributed (o its popularization.

Even though photography was a French invention, it was an-
chored in a contract that was not limited to a particular nation.”
Against the political order of the nation-state, photography — to-
gether with other media that created the conditions for globalization
— paved the way for a universal citizenship: not a state, but a eiti-
#enry, a virtual citizenry, in potential, with the civil contract of pho-
tography as its organizing framework. Citizenship in the citizenry ol
photography asks not to be stopped at borders and plays a vital polit-
ical role in making sure other cultures are accessible, in all of their
prestige or misery, deeming local cultures to be worthy of documen-
tation and public display. Photography, being in principle aceessible
o all, bestows universal citizenship on a new citizenry whose citi-
zens produce, distribute, and look at images.

This citizenship, in principle, issues actual and virtual transit visas
to all, allowing everyone to see, show, and be seen — thou ghit is sub-
jeet, of course, to supply and demand. The citizen of the citizenry of
photography may move as she pleases in the visual Field ereated by
photography. It is part of the contract to which she's a signatory, a
contract that, like any constitutive agreement, supposes a primal
beginning and moment of creation, a moment of transition from 2
state of presence to a state of re-presence, re-presentation, a visual
representation. This agreement — although it scems to produce a
moment of unity, an unrealistic instant in which all citizens could be
represented as if they were full partners in formulating the contract
—collapses in the face of the structure of the camera, since its limi-
tations are exposed. If this contract has any representation beyond
the imaginary realm that this book secks to give it, such a depiction
exists in the entive body of photographs from which it was extracted.

From an instrument once recognized by the French state as hav-
ing the power to fuel a revolution on the scale of the French Revolu-
tion, photography was reduced to merely its technical components.
To this day, it has almost always been employed without any prior
and systematic 51u::|y of its Iegal.. cultural, political, and maoral ramifi-

134

THE SIVIL COMNTRACY OF PHOTOCRAPHY

vations or of the effects stemming from its omnipresence,” Ihotop

raphy has been naturalized as a disciplinary medium to such g degiene
that its very use appears to have been uni\*uraaﬂ}' agn‘.ﬁl iy aveidlinge
not only any discussion of its procedures or mechanisms, but ol the

~mude in which these have been adopted, as though they were e

mon to all people who employ photography™ -

Given this governmental vacuum, the civil contract of photopia
;ih}' has a crucial role. It can serve as a r:-:gu]aliv-ﬁ power, 1H'I'|:|Il|1l'ur;'_
lor the different uses of photography, its modes of production amd
distribution, the exchange relations that are invelved, its mecha
nisms of interpretation and authorization, its patterns of acveplane e,
ax well as its public or juridical standing.

Uhe exercise of that rt'g‘l.l}ﬂt't'rr power is the dutj-' first and lorenpost

ol the spectator, and it is to the cthics of the spectator that | now

ok,
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